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John B. Kelleher, Appellant, 


United States. 


Supreme Court of the District of Columbia. 
Criminal. Xo. 43J2J. 


United States 


John B. Kelleher, Charles Turner, Charges Daniels 
Payne, Herbert Coleman Alton. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court! of the Dis¬ 
trict of Columbia, at the city of Washington, ijn said Dis¬ 
trict, at the times hereinafter mentioned, th[* following 
papers were tiled and proceedings had in the above-en¬ 
titled cause, to wit: 

1 Indictment. 

i 

Filed in Open Court Feb. 8, 1927. ! 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, January Term, A. 1). lfj>27. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, ppon their 
oath, do present: 


1—4999a 
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That one John B. Kelleher, < no Charles Turner, one 

Charles Daniels Pavne and one Herbert Coleman Alton, 

% 

each late of the District of Columbia aforesaid, on, to wit, 

the first dav of Julv. in the vear of our Lord one thousand 

nine hundred and twentv-six, and continuouslv from that 

• • 

dav to the dav of tin* finding of this indictment, and at the 

District of Columbia aforesaid, feloniouslv and unlawfullv 

• ! * 

did set up and keep a certain gaming table for the pur¬ 
pose of gaming, that is to say, for the purpose of betting 
and wagering money and property upon the results of 
horse races; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

Second Count., And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present : 

That the said John B. Kelleher, the said Charles Turner, 
the said Charles jDaniels Payne and the said Herbert Cole¬ 
man Alton, on, to wit, the first day of July, in the year of 
our Lord one thousand nine hundred and twenty-six, and 
continuouslv from that dav to the dav of the finding of this 

» • I V 

indictment, and at the District of Columbia aforesaid, felo¬ 
niously and unlawfully did set up and keep a certain gam¬ 
bling device, adapted, devised and designed for the purpose 
of playing games of chance for money and property, to wit, 
games of betting and wagering money and property, 
2 upon the results of horse races; against tlie form of 
the statute in such case made and provided, and 
against the peace and government of the said United States. 

Third Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

That the said John B. Kelleher, the said Charles Turner, 
the said Charles Daniels Payne and the said Herbert Cole¬ 
man Alton, on, to wit, the first dav of Julv, in the vear of 
our Lord one thousand nine hundred and twentv-six, and 


continuouslv from, that dav to the dav of the finding of this 
* • • . 

indictment, and at the District of Columbia aforesaid, felo¬ 
niously and unlawfully did set up and keep a certain place 
for the purpose of gaming, that is to say, for the purpose 
of betting and wagering of money and property upon the 
results of horse races; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 
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Fourth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present : 

'That the said John l>. Kelleher, thi 1 said Charles Turner, 
the said Charles Daniels Payne and the said Herbert Cole¬ 
man Alton, on, to wit, the first day of July, in jtlie year of 
our Lord one thousand nine hundred and tweijity-six, and 
eontbiliously from that dav to the dav of the finding of this 
indietment, and at the District of Columbia aforesaid, in a 
certain house, building and ]>remises, the said hjnuse, lmild- 
i 11 i»* and premises then and there being in the; possession 
and under the control of tin* said John P>. Kellcller, tin* said 
(diaries 'Turner, tin* said Charles Daniels Pa vine and the 

• i 

said Herbert Coleman Alton, unlawfully did knojwingly per¬ 
mit to be set up and used, a certain gaming pjble for the 
purpose of gaming, at which there wen* b(*t and wa¬ 
il gered monev and other things, that is to sav, for the 
purpose of betting and wagering moneyj and prop¬ 
erty upon the results of horse races; against tilie form of 
the statute in such case made and provided, and against 
the peace and government of the said United Spites. 

Fifth Count. And the Grand Jurors aforesaid,; upon their 
oath aforesaid, do further present: 

# I 

That the said John B. kelleher, the said Charles f rurner, 

the said Charles Daniels Pavne and tin* said 11 <»rl x» rt ('oh*- 

• 

man Alton, on, to wit, the third day of Kovemjber, in the 

vear of our Lord one thousand nine hundred and twentv- 
* • 

six, and at the District of Columbia aforesaid, did unlaw¬ 
fully bet and gamble and wager money upon th|e result of 
a race of horses, that is to say, that the said Johjn !>. Kelle¬ 
her, the said Charles 'Turner, the said Charles Daniels 

Pavne and the said Herbert Coleman Alton, then and there, 
* • 1 
unlawfully did bet and gamble and wager a certain sum of 

money, to-wit, ten dollars, with a certain other j person, to 
wit, one Robert L. Shivers, on the result of a certain horse 
race; against the form of the statute in such case made and 
provided, and against the peace and government !of the said 
United States. | 

Sixth Count. And tin* Grand Jurors aforesaid,!upon their 
oath aforesaid, do further present: 

That the said John B. Kelleher, tin* said Charljes Turner, 
the said Charles Daniels Payne and the said Ilefbert Cole¬ 
man Alton, on, to wit, the third day of November, in the 


4 


JOE X B. KELLEHER VS. UNITED STATES. 


year of our Lord one thousand ldne hundred and twenty- 
six, and at a time other than the time set forth in the fifth 
count of this indictment, and at the District of Columbia 
aforesaid, did unlawfully bet and gamble and wager money 
upon the result of a race of horses, that is to say, that the 
said John B. Kelleher, the said (diaries Turner, the 

4 said Charles Turner . the said (diaries Daniels Payne 
and the said Herbert Coleman Alton, then and there, 

unlawfully did bet and gamble and wager a certain sum of 

% V 

money, to wit. five dollars, with a certain other person, to 
wit, one Robert L. Shivers, on tin* result of a certain horse 
race: against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

Seventh Count. And tin* Brand Jurors aforesaid, upon 
their oath aforesaid. /o further present: 

That the said John B. Kelleher, the said (diaries Turner, 
the said (diaries Daniels Payne and the said Herbert (’ole- 
man Alton, on, to wit, the third dav of November, in the 

i • 

year of our Lord one thousand nine hundred and twenty- 
six, and at a time other than the time set forth in the sixth 
count of this indictment, and at the District of Columbia 
aforesaid, did unlawfully bet and gamble and wager money 
upon the result of a race of horses, that is to say, that the 
said John B. Kelleher, the said Charles Turner, tin* said 
Charles Daniels Payne and the said Herbert Coleman Al¬ 
ton, then and there, unlawfully did bet and gamble and 
wager a certain sum of money, to wit, five dollars, with a 
certain other person, to wit, one Robert L. Shivers, on the 
result of a certain horse race: against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

Eighth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said John B. Kelleher, the said Charles Turner, 
the said Charles Daniels Payne and the said Herbert Cole¬ 
man Alton, on, to wit, the fourth day of November, in the 

year of our Lord one thousand nine hundred and twenty- 

_ % 

six, and at the District of Columbia aforesaid, did 

5 unlawfully bet and gamble and wager money upon 
the result of a race of horses, that is to say, that the 

said John B. Kelleher, the said Charles Turner, the said 


5 


JOHN B. KELLEHER VS. UNITED STATES.! 


1 

Charles Daniels Payne and the said Herbert Coleman Al¬ 
ton, then and there, unlawfully did bet and gamble and 
wager a certain sum of money, to wit, five doljlars, with a 
certain other person, to wit, one Robert L. Shiyers, on the 
result of a certain horse race; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

Ninth Count. And the (Hand Jurors aforjesaid, upon 
their oath aforesaid, do further present: 


That the said .John B. Kelleher, the said Cha 
the said Charles Daniels Pavne and the said H 


*les Turner, 
,‘rbert Cole¬ 


man Alton, on, to wit, tin* fourth day of November, in the 

vear of our Lord one thousand nine hundred and twentv- 
• * 

six, and at a time other than the time set forth i 1 the eighth 
count of this indictment, and at the District cf Columbia 
aforesaid, did unlawfullv bet and gamble and wager money 
upon the result of a race of horses, that is to spy, that the 
said John B. Kelleher, the said (diaries Turner, the said 
(diaries Daniels Payne and the said Herbert Coleman Alton, 
then and there, unlawfully did bet and gamble] and wager 
a certain sum of money, to wit, ten dollars, with a certain 
other person, to wit, one Robert L. Shivers, op the result 
of a certain horse race; against the form of thp statute in 
such case made and provided, and against the! peace and 
government of the said United States. 

Tenth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: j 
0 That the said John B. Kelleher, the s«jud Charles 

Turner, the said (diaries Daniels Payne ajnd the said 
Herbert Coleman Alton, on, to wit, the fourth (lav of No- 
vember, in the year of our Lord one thousand nine hundred 
and twenty-six, and at a time other than the tittle set forth 
in the ninth count of this indictment, and at the!District of 
Columbia aforesaid, did unlawfully bet and gamble and 
wager money upon the result of a race of horsey, that is to 
say, that the said John B. Kelleher, the said Cljiarles Tur¬ 
ner, the said (diaries Daniels Payne and the srjid Herbert 
Coleman Alton, then and there, unlawfully- did bet and 
gamble and wager a certain sum of money, to wit, ten dol¬ 
lars, with a certain other person, to wit, one] Robert L. 
Shivers, on the result of a certain horse race; jjigainst the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States, 
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x ' Il! ^ \ ° mi1 - the <*ram! .Jurors aforesaid, upon 

iln*ir <>at} 1 illoresaid, do further present. 

Hun tlie said John P>. Kelleher. the said diaries 'rurner, 
t!l< ‘ sai<1 ( 'liarh‘> Daniels Payne and the said Herbert Cole' 
man Alton, on, to wit, the sixth day of November, in the 
\e;ir ol our Lord one thousand nine hundred and tweiity- 
six, and at tin* Distrbu of Columbia aforesaid, did unlaw 
lulK bet :md gamble and waimr money upon tin* result of 
a rare ol horses, that is to say. tiiat the said John [>. Kelle- 
her. the said diaries 'rurner, the said Charles Daniels 
Payne and the said Herbert Coleman Alton, then and there, 
unlawlull\ did bet and gamble and wairer a certain sum of 
inone\. to wit, li\'e dollars, with ;i certain other person, to 
Wit. one Robert L. Shivers, on the result of a certain horse 
nice: airamst the form of the statute in such east* made and 
pM»\ bled, and against the peace and government of the said 
Pnited States. 

I wt'llth ( omit. And the Hrand Jurors aforesaid upon 
Ilnur oath atoresaid. do further present: 

,iia! ,!lr said John P». Kelleher, the said Charles 
i I uriicr, the said diaries Daniels Payne, and the said 

IIrrU * rl ( ’ ol<, man Alton, on, to wit.’the sixth day of 
November, in the year of our Lord one thousand nine hun¬ 
dred and twenty six, and at a time other than the time set 
J ‘ lr eleventh count ol this indictment, and at the 
District ol ( olumbia atoresaid, did unlawfullv bet and 
•^ambh- and wairer money upon the result of a race of horses, 
thut is to say. t,hat tin* said John l>. Kelleher, the said 
(Jiarles 'rurner. the said Charles Daniels Payne and the 
said Herbert Coleman Alton, then and there unlawfullv did 
bet and gamble a,nd wairer a certain sum of monev, to wit, 
live dollai-s. with a certain other person, to wit, one Robert 
L. Shivers, on the result of a certain horse race: aaainst 
lIl( \ lonn of 1||( ‘ >iatute in such ease made and provided, and 
airamst 1 lie peace .and government of the said Pnited State* 

! !lirU, :‘ nt!l r ‘Vimt. \nd tlie (I rand Jurors aforesaid, 
upon their oath atoresaid. do turther present : 

1 hat the said John P>. Ke]h»her. the said diaries Turner, 
the said Charles Daniels Payne, and the said Herbert (’ole* 
man. Alton, on. to wit. tin* sixth day of November, in the 
year of our Lord, one thousand nine hundred ami twenty- 
six. and at a time other than the time set forth in the twelfth 
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count ol’ this indictment, and at the District <bf Columbia 
aforesaid, did unlawfully bet and gamble and \\[ager money 
upon the result of a race of horses, that is to j|ay, that the 
said John P>. Kelleher. the said (diaries Turnjer, the said 
Charles Daniels Pavne and the said Herbert Coleman Alton, 
then and there, unlawfully did bet and gamble and wager 
a certain sum of money, to wit, live dollars, with a certain 
other person, to wit, one Robert L. Shivers, on the result 
of a certain horse race; against the form of tlje statute in 
such case math* and provided, and against tli£ peace and 
government of the said United States. i 

Fourteenth (’omit. And t he (1 rand Jurors aforesaid, upon 
their oath aforesaid, do further present, j 
S That the said John P>. Kelleher, the sjaid Charles 

Turner, the said (diaries Daniels Payne <jmd the said 
Herbert Coleman Alton, on, to wit, the seventh! day of Xo- 
\ ember, in tlie year of our Lord one thousand n|ne hundred 
and twenty-six, and at the District of Columbiji aforesaid, 
did unlawfully bet and gamble and wagin’ monyy upon the 
result of a race of horses, that is to say, that th|e said John 
1>. Kelleher, the said (diaries ddirner, and the j 
D aniels Payne and the said Herbert Coleman 
and there, unlawfully did bet and gamble and \yager a cer¬ 
tain sum of money, to wit, five dollars, with a certain other 
person, to wit. one Robert L. Shivers, on theiresult of a 
certain horse race: against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Fifteenth Count. And the Grand Jurors afor 
their oath aforesaid, do further present: 

ddiat the said John P>. Kelleher, the said Chai 
the said (diaries Daniels Payne and the said Herbert Cole¬ 
man Alton, on, to wit, th<‘ seventh day of November, in the 
vear of our Lord one thousand nine hundred and twenty- 
six. and at a time other than the time set forth In the tour- 


laid (diaries 
Alton, then 


|esaid, upon 
les Turner, 


rict of Co- 
and wager 


toentli count of this indictment, and at the Dis 
lumbia aforesaid, did unlawfullv bet and gamble! 
money upon the result of a race of horses, tlnijt is to say, 
that the said John P>. Kelleher, the said (diarjes Turner, 
the sahl (diaries Daniels Payne and tin* said Ilejrbert Cole¬ 
man Alton, then and there, unlawfully did bet And gamble 
and wager a certain sum of money, to wit, fifteen dollars, 
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with a certain oilier person, to wit, one Robert L. Shivers, 
on the result of a certain horse race: against the form of 
the statute in such case made and provided, and airainst 
the peace and irovernment of the said l nited States. 

Sixteenth Count. And the Brand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

9 That the said John B. Kelleher. the said Charles 
Turner, the said Charles Daniels Payne and the said 

Herbert Coleman Alton, on, i<» wit, the seventh day of No¬ 
vember. in the year of our Lord one thousand nine hundred 
and twenty six, and at a time other than the time set forth 
in the fifteenth count of this indictment, and at the District 
of Columbia aforesaid, did unlawfully bet and "’amble and 
wairer money upon the result of a race of horses, that D to 
say, that tlie said John B. Kelleher, the said ('harles Turner, 
the said Charles Daniels Payne and the said Herbert Cole¬ 
man Alton, then and there, unlawfully did bet and "’amble 
and wairer a certain sum of monev, to wit, live dollars, with 
a certain other person, to wit, one Robert L. Shivers, on 
the result of a certain horse race: airainst the form of the 
statute in such case made and provided, and airainst the 
peace and government of the said United States. 

Seventeenth Count. And the Brand Jurors aforesaid, 
upon their oath aforesaid, do further present: 

That the said John B. Kelleher, the said Charles Turner, 
the said Charles Daniels Payne, and the said Herbert ('ole- 
man Alton, on, to wit, the seventh day of November, in the 
year of our Lord one thousand nine hundred and twenty- 
six. and at a time other than the time set forth in the six¬ 
teenth count of this indictment, and at the District of Co¬ 
lumbia aforesaid, did unlawfully bet and "amble and wairer 
money upon the result of a race of horses, that is to say, 
that the said John B. Kelleher, the said Charles Turner, 
the said Charles Daniels Payne and the said Herbert ('ole- 
man Alton, then and there, unlawfully did bet and "amble 
and wairer a certain sum of money, to wit. live dollars, with 
a certain other person, to wit, one Robert L. Shivers, on 
the result of a certain horse race: airainst tin* form of the 
statute in such case made and provided, and airainst the 
peace and government of the said United States. 

10 Kiirhteenth Count. And the Grand Jurors afore¬ 
said, upon their oath aforesaid, do further present: 
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That tlie* said John B. Kelleher, the said Charges Turner, 
the said (diaries Daniels Bayne and the said Herbert Cole¬ 
man Alton, on, to wit, the twelfth day of Xoveiliber, in the 

vear of our Lord oik* thousand nine hundred aind twenty- 
• * 

six, and at the District of Columbia aforesaid, did unlaw¬ 
fully bet and gamble and wager money upon the result of 
a race of horses, that is to say, that the said John B. Kelle- 
her, die said (diaries Turner, the said Charljes Daniels 
Bayne, and the said Herbert Coleman Alton, then and there, 
unlawfully did bet and gamble and wager a certain sum of 
money, to wit, ten dollars, with a certain other person, 
to wit, one Robert L. Shivers, on the result of a certain 
horse race: against tin* form of the statute inj such case 
made and provided, and against the peace and government 
of the said Cnited States. 

Xineteenth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

ddiat tin* said John i». Kellehor, tin* said Charljes Turner, 
the said Charles Daniels Bayne and the said Herbert (’ole- 
man Alton, on, to wit, the twelfth day of Xovemjber, in the 
year of our Lord one thousand nine hundred and twenty- 
six. and at a time other than the time set forth in the 
eighteenth count of this indictment, and at the ^District of 
Columbia aforesaid, did unlawfully bet and gjimble and 
wager money upon the result of a race of horses; that is 
to say, that the said John B. Kelleher, the saijd Charles 
Turner, the said Charles Daniels Bayne and thej said Her¬ 
bert Coleman Alton, then and there, unlawfully did bet and 

j 

gamble and wager a certain sum of money, to wijt, live dol¬ 
lars, with a certain other person, to wit, one iKobert L. 

Shivers, on the result of a certain horse ra<je: against 
11 the form of the statute in such case made and pro¬ 
vided, and against the peace and governmjent of the 
said United States. 

Twentieth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said John B. Kelleher, the said Charles Turner, 
the said (diaries Daniels Bayne and the said Herbert Cole¬ 
man Alton, on, to wit, tin* first dav of Julv, in the vear of 
our Lord one thousand nine hundred and twenty-six, and 
continuously from that day to the day of the ijinding of 
this indictment, and at the District of Columbia aforesaid, 
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feloniously and unlawfully did -t t up and keep a certain 
gaming table for tin* purpose of gaming. that is to say, for 
tin* purpose of hotting and wagering money and property 
upon iliu results of card ^um*s: against the form of the 
statute in sindi case made and provided, and against the 
peace and government <>l I lie said l nited Slates. 

Twenty-first Count. And the Grand Jurors aforesaid, 
upon their oath aforesaid. d«> further present : 

Thai the said,John P>. Kelleher. the said Charles Turner, 
the said Charles Daniels Payne and the said Herbert (’ole- 
man Alton, on. to wit. the lir-t day of July, in the year of 
our Lord one thousand nine hundred and twenty-six, and 
eontinuouslv from that dav to the dav of the finding of this 
indictment, and at the Histrict of Columbia aforesaid, fe¬ 
loniously and unlawfully did sol up and keep a certain 
gambling device, adapted, devised and designed for the pur¬ 
pose of playing games of chance for money and property, 
to wit, games o betting and wagering money and property, 
upon tile results of card games: against the form of the 
statute in such case made and provided, and against the 
peace and government of the said l nited States. 

1*J Twent\ second Count: And the Grand Jurors 

aforesaid, upon their oath aforesaid, do further 
present: 

That the said John P>. Kelleher, the said Charles Turner, 
the said Charles Daniels Payne and the said Herbert Cole¬ 
man Alton, on. to wit. tin* first day of July, in the year of 
our Lord one thousand nine hundred and twentv-six, and 
coutinnouslv from that dav to the dav of the finding of this 
indictment, and at tin* District of Columbia aforesaid, fe¬ 
loniously and unlawfully did set up and keep a certain place 
for the purpose of gaining, that is to say, for the purpose 
of hotting and wagering of money and property upon the 
results of card games: against the form of the statute in 
such case made and provided, and against the peace and 
government of the >aid Cnited States. 

Twenty-third Count. And the Grand Jurors aforesaid, 
upon their oath [aforesaid. do further present: 

That the said John P>. Kelleher. the said Charles Turner, 
the <aid (’harles Daniels Payne and the said Herbert Cole¬ 
man Alton, on. to wit, the first dav of Jnlv, in the year of 
our Lord one thousand nine hundred and twenty-six, and 
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continuously from that d iy to the clay of the finding of this 
indictment, and at tin* District of Columbia aforesaid, in a 
certain house, building and premises, the said house, build¬ 
ing and premises then and there being in the possession 
and under tin* control of tin* said .John B. Kelleher, the said 
diaries Turner, the said (diaries Daniels Payjie and the 
said Herbert Coleman Alton, unlawfullv did ! knowingly 
permit to be set up and used, a certain gaming table for 
the purpose of gaming, at which there were bet aijid wagered 
money and other things, that is to say, for the purpose of 
betting and wagering money and property upjon the re- 
stills of card games; against llie form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said Cnited States. 

PFYTON GORDON,! 

Attorio /1 of I hr [Anted Strifes m 
and for the District of Oj ohnnhia. 


Id (Kndorsed:) Criminal. No. 45J25. Cnjtcd States 

vs. John B. Kelleher, Charles Turner, Charles 
Daniels Payne, Herbert Coleman Alton. Violation of Sec¬ 
tion 865 of D. C. Code. Witnesses: Robert l|. Shivers, 
Arthur C. Belt, M. P. A true bill: John M. Chejrry, Fore¬ 
man. | 

i 

14 Mr worn nd a. 

February 25, 1927.— \rraigned: ]>lea not guilty. 

March 7, 1927.—Plea not guilty withdrawn, j 

15 Motion to Quash. 


Filed March 7, 192/ 


Now comes the defendant, John B. Kelleher, ajnd moves 
the Court to quash tin* indictment and each cou|it thereof 
for 11 io following reasons: 

1. Several different and independent alleged offenses are 
joined in the indictment to tin* prejudice of this defendant. 

2. Several counts each charging separate and distinct 
alleged offenses are improperly joined in the indictment, 
to the prejudice of this defendant. 
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. ‘ S;l " 1 lnov '^ 1" the first count of the 

indictment for the fo]I.»wiii.tr rensons: Said count is insuffi¬ 
cient ; said count fails to identify any alleged offense, said 
count fails to so identify any alleged offense to the defend¬ 
ant as to eiiahh- him lo |>re|.are for trial thereon: said 
(oimt i> had l,or duplicity in that separate offenses are 
1Ji<*i*<* 111 : and is repugnant. 

4. Said defendant moves to ,piash the second count of 
Hie indict meat for the followin.tr reasons: Said count is 
insufficient : sai,l count fails to identify any alleged offense: 
said count tails to identity ;m y alleged otfense to the de¬ 
fendant as to enable him to prepare for trial thereon, said 
count is had for duplicity in that separate offenses are 
euai.ned therein; and is repugnant. 

s anf defendant moves to .piash the third count 
1 he indictment tor the I ..Hewing reasons: Said 
count is insufficient : said count fails to identifv anv alleged 
offense: said cunt fails to so identify any alleged offense 
to the defendant as to enable him to prepare for trial 
thereon: said count is bad for duplicity in that separate 
otleiises are charged therein, and is repugnant. 

b. Said defendant moves to .piash the fourth count of 
the indictment for the following reasons; Said count is in¬ 
sufficient: -aid cunt fails to identify any alleged offense; 
said count tails to so identify any alleged otfense to the de- 
fcndani as to enable him to prepare for trial thereon: said 
count is bad for duplicity, in that separate offenses are 
chartred therein. and is repmrnant. 

*; <lctendant moves to (piash the fifth count of the 

in<!ictnumt tor tin* following reasons: Said count is insuf- 
ticient : said eouut fails to identify any alleged offense; said 
count tails to so identify any allowed offense to the defend¬ 
ant as to (‘liable him to prepare for trial thereon. 

s : S; tid def(*ndant moV(‘s to .juash the sixth count of the 
indictment for tin* following reasons: Said count is insuf- 
tiei(‘iit : said count fails to identifv any alleged offense; said 
count fails jo so identify any alleged offense to the defend¬ 
ant as to enable hint to prepare for trial thereon. 

Ih Said delendant moves to (piash the seventh count of 
the indictment tot ine following* reasons : Sa K1 count is iu- 
suffieient : said count fails to identify any alleged offense; 
said count tails to so identity any alleged ofTenso to the de¬ 
fendant as to enable him to prepare for trial thereon. 
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vpare for 


17 10. Said defendant moves to quasli die eighth 

count of tile indictment for tilt* following reasons: 

Said count is insufficient : said count fails to id *ntifv anv 

* • 

alleged offense: said count fails to so identifv anv alleged 
offense to the defendant as to enable him to pj 
trial thereon. 

11. Said defendant moves to quash the ninth count of the 
indictment for the following reasons: Said count is in suf¬ 
ficient : said count tails to identifv anv alleged o file use; said 
count fails to so identify any alleged offense to tjie defend¬ 
ant as to enable him to prejian* for trial thereoij. 

12. Said defendant moves to <juasli the tenth count of the 
indictment for the following reasons: Said eounl is insuf¬ 
ficient : said count fails to identify any alleged offense*: said 
count fails to so identifv anv alleged offense to tin* defend- 
ant as to enable him to prepare for trial thereon.I 

13. Said defendant moves to quash tin* olevontji count of 
the indictment for tin* following reasons: Said c<j>unt is in¬ 
sufficient: said count fails to identify any alleged offense: 
said count tails to so identity any alleged ottense to tin* de¬ 
fendant as to enable him to prepare for trial thej-eon. 

14. Said defendant moves to quash the twelfth count of 
the indictment for the following reasons: Said cojunt is in¬ 
sufficient: said count fails to identifv anv alleged! offense; 

• % 1 | 

said count fails to so identify any alleged offense |to the de¬ 
fendant as to enable him to prepare for trial thereon. 

15. Said defendant moves to quash the thirteenth count 
of the indictment for the following reasons: Said count is 
insufficient; said count fails to identify any alleged offense; 
said count fails to so identify any alleged offense to the de¬ 
fendant as to enable him to prepare for trial thereon. 

18 16. Said defendant moves to quash the fourteenth 
count of the indictment for the following! reasons: 

Said count is insufficient: said count fails to identify any 
alleged offense; said count fails to so identify any alleged 
offense to the defendant as to enable him to prepare for 
trial thereon. 

17. Said defendant moves to quash the fifteenth count of 
the indictment for the following reasons: Said eojint is in¬ 
sufficient: said count fails to identifv anv alleged! offense; 

• • ' j 7 

said count fails to so identify any alleged offence to the 
defendant as to enable him to prepare for trial tlnjmeon. 
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IS. Snid defendant mows to <jua li tlit* sixteenth count of 
ilu* indictment tor flu* following reasons: Saul count is in¬ 
sufficient : said count tali'- to ldoiiiitv nnv alleged ojteuse: 
said count tails to so identify any alleged offense to tie* de¬ 
fendant as to enable him to prepare for trial thereon. 

Id. Said defendant moves to <|iiash tin* seventeenth count’ 
of tin* indictment tor the following’ rea>on>: Said count is 
insufficient : said count tails to ldentitv anv aliened oli **use: 
sai<l count fails to so identify any alleged offense to the de- 
fondant as to enable him to prepare for trial thereon. 

20. Said defendant moves to ipiash tin* «• Iuht//e«* 11 1 h count 
of the indictment tor tin* following reasons: Said count is 
insufficient : said count fails to identify any alleged offense, 
said count fails to so identify nnv allowed offense to the de¬ 
fendant as to enable him to prepare for trial thereon. 

-1. Said defendant moves to ipiash tin* nineteenth count 
of the indictment tor the following’ rea-ons: Said count is 
insufficient : said count fails to identify any alleged offense: 
said count fails to so identify any alleged offense to the de¬ 
fendant as to enable him to prepare for trial thereon. 
19 *2*2. Said defendant moves to <|unsh the twentieth 

count of the indictment for tin* following reason*-': 
Said count is insufficient: said count fails io identifv any 
alleged offense: said count fails to v<> identify any alleged 
offense to the defendant as t«» enable him to prepare for 
trial thereon: said count is bad for duplicity in that sepa¬ 
rate offenses are charged therein, and is repugnant. 

23. Said defendant moves to ipiash the twenty-first count 
of the indictment for the follow inn reasons: Said count is 
insufficient : said count fails to identify any aliened offense: 
said count fails to so identify any aliened offense to tin* de¬ 
fendant as to enable him to prepare for trial thereon. 

‘24. Said defendant moves to «juash tin* twenty-second 
count of the indictment for tin* following reasons: Said 
count is insufficient: said count fails to identify any aliened 
offense: said count fails to so identify any aliened offense 
to the defendant as to enable him to prepare for trial 
thereon. 

25. Said defendant moves to ipiash the twenty-third 
count of the indictment for tin* following reasons: Said 
count is insufficient: said count fails to identify any aliened 
offense: said count fails to so identify any aliened offense 
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to the defendant as to enable him to prepare for trial 
thereon. 

E. F. (MILL A DAY, j 

DANIEL Til FAY AY RIG JIT, 

Affontnis for Defendant 

' ' i 

20 Supreme Court of the District of Columbia. 

Saturday, March 12", A.jl). 1927. 

! 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Hoehling presiding. 


Come as well the Attorney of tin* Tinted Stajes. as tin* 
defendant Kelleher by his attorneys Messrs. F. F. Colladay 
and D. T. Wright. and the defendants Turner, Ijbayne and 
Alton by their attorneys Messrs. F. F. Colladay|and J. C. 
McOarraghy: and thereupon tin* defendants' motions to 
quash tlu* indictment are by the Court severally overruled, 
to which action of the Court the defendants by their at¬ 
torneys pray an exception, which is noted. 

21 Demurrer. ! 


?iled March Hi, 1927 


i 

Now comes the defendant John F>. Kelleher anjd demurs 
to the indictment in the above-entitled cause and Isays that 
the same is bad in substance. 

2. Said defendant demurs separately and severally to 
each count in the indictment, and says that the sajne is bad 
in substance. 

EDWARD F. COLLADAY. 

DAXIEL TITEW WRIGIIT, 

Attorn Pits for Joint h\ Kelt rher. 

I 

Note. 

The points to be argued on the foregoing Demurrer are: 

1. Each count of the indictment fails to set forth facts 
sufficient to constitute an offense against the Unito|d States. 
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2. Each count of tin* indietmeii fails to so identifv the 
offense attempted to In* a Hop'd therein. so that the defend¬ 
ant may identify the same or may prepare himself for tidal 
t hereon. 

22 Supreme Court of the District of Columbia. 

Friday. March IS", A. D. 1927. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Hoehling presiding. 


I'omc as well the Attorney of the United States, as the 

defendant Kelleher by his attorneys Messrs. 1*]. F. Colla- 

dav and I). T. Wright, and the defendants Turner, Favne 
• • 

and Alton hv their attornevs Messrs. F. F. Colladav and 
• • • 

J. C. MeCarraghy; whereupon tin* defendants’ demurrers 
romimr on to he heard, are by the Court severally over 
ruled: to which action of the Court the defendants hv their 
attorneys pra\ an exception which is noted: and thereupon 
the defendants boin.se arraigned upon the indictment the 
roadin.se whereof they specifically waive, each pleads not 
guilty thereto, and for trial puts himself upon the country 
ami the Attorney of the United States doth the like. 

2J Motion for Hill of Particulars. 

Filed March 25, 1927. 


Xow comes the defendant J. P>. Kelleher and moves the 
Court to require the prosecution to tile a Bill of Particulars 
along 1 with the indictment sending forth and specifying as 
follows: 

1. A distinct and definite day or occasion whereon it will 
proceed to trial under the first count, occurring between the 
first of July 1926, and the date of the finding of the indict¬ 
ment. 

2. A definite day or occasion with respect to the first, sec¬ 
ond, third and fourth counts and each of them whereon it 
will proceed to trial, occurring between the first of July, 
1926, and the date of the finding of the indictment. 
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3. 'With respect to tin* fifth vount, the horse ami race upon 
which said vomit alley's a bet, by stating the nil me of the 
horse, and or the date of said alleged rave, .juid or the 
])lave of said alleged rave. 

4. With respect to the fifth, sixth and seventh Ivounts and 

1 # | 
each of them, to definitely specify the horse andj rave upon 

which said vomits undertake to allege betting, jby setting 

forth the name of the horse upon which it is chjdmed such 

bet was made, and or tin* date or occasion of [said horse 

rave, and or the place at which said alleged horse race is 

claimed to have occurred. 

5. With respect to tin* sixth count, the horse and race 
upon which said count alleges a bet, by stating tljic name of 
tin* horse, and or the date of said alleged race, \nu\ or the 
place of said alleged race. 

(>. With respect to the eighth count, the liors<[> and race 
upon which said count alleges a bet, by stating tike name of 
the horse, and or the date of said alleged race and or the 
place of said alleged race. I 

1 _ ' . j 

24 7. With respect to the eighth, ninth jand ton'h 

counts and each of them, to delinitely specify the 
horse and race upon which said counts undertake to allege 
betting, by setting forth the name of the horse upon which 
it is alleged such bet was made, and or tin* date ojr occasion 
of said horse race, and or the place at which sajid alleged 
horse race is claimed to have occurred. 

8. W ith respect to the eleventh count, the horse.* and race 
upon which said count alleges a bet, by staling tl e name of 
the horse, and or the date of said alleged race*, ajnd or the 
place of said alleged race. 

9. With respect to the eleventh, twelfth and [thirteenth 
counts and each of them, to definitely specify the horse and 
race upon which said counts undertake to allege betting, 
by setting forth the name of the horse upon wliicth it is al¬ 
leged such bet was made, and or tin* date or occasion of 
said horse race, and or the place at which saijd alleged 
horse race is claimed to have occurred. 

in. With respect to the fourteenth count, the Jiorse and 
race upon which said count alleges a bet, by staling the 
name of the horse, and or tin* date of said alleged race, 

f 7 

and/or the place of said alleged race. 

2—4999a 
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11. With respect to tlie fourteenth, fifteen, sixteenth aiul 
seventeenth counts and each of them, to definitely specify 
the horse and race upon which said counts undertake to 
allege hedting hv sotting forth the name of tin* horse upon 
which it is alleged such bet was made, and or the date or 
occasion of said horse race, and or the place at which said 
alleged horse race is claimed to have occurred. 

12. With respect to the eighteenth count, the horse and 
race upon which said count alleges a l»et, l>y stating* the 
name of the horse, and or the date of said alleged race, 
and or the place* of said alleged race*. 

Id. With lvspect to tin* eighteenth and nineteenth counts 
and eae-li of them, to definitely specify the horse* and race 
upon which said counts undertake to allege heating, hv set¬ 
ting forth the name of the* horse* upon which it is alleged 
sue*h bet was made, and e>r tin* date or occasion of said 
horse race, and or the* place at which said allegeel horse 
race is claimed te> have* occurred!. 

DAXIHL TilFW WRIC.HT, 

Ml)WARM) F. C<)LLADAY, 

Atf//s. j<>r ,/. B. Kellchcr. 

do Supreme Court of the* District of Columbia. 

Saturday, April do", A. I). 1927. 

'flu* Court resumes its session pursuant to adjournment, 
Mr. Justice lloehling presiding. 

M % Sk Me m 

Come as well the Attornev of the* Cniteel States, as the 

defendant Kellelier hv his attorm*vs Messrs. I). T. Wright 

anel K. F. Collaelav, ami the* defendants Turner, Favne, 

anel Alton hv their attornevs Messrs. F. F. Collaelav and 
• • • 

J. (A Mcdarraghy; whereupon the defeiielants' demurrers 
to the imlictnient and motions for Bill of Particulars are 

hv the Court severallv overruled. 

» • 

d6 Motion to Require Election. 

Filed April 27, 1927. 


Xow comes the* defendant J. B. Kellelier and moves the 
Court to require the prosecution to elect between the first, 
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under Hie 
i the* fifth, 


second, third, fourth, twentieth, twenty-first, ajnd twenty- 
second counts on the one hand charging felonies, and all 
tin* other counts of the indictment on the other hand which 

i 

charge misdemeanors. 

2. To require the prosecution to elect between the tirst, 
second, third and fourth counts. 

3. To require the prosecution to elect between the twen¬ 
tieth, twenty-first, twenty-second and twenty-third counts. 

4. To require the prosecution to elect between the tirst 
and twentieth counts. 

f). To require tin* prosecution to specify a detijiite day or 
occasion under the tirst count between July 1st aijul the find¬ 
ing of the indictment on which to proceed with the trial. 

(>. To require the prosecution to elect between tjhe o lioness 
of “setting up" and “keeping" a gaming tablej 
first count. 

7. To require tin* prosecution to elect bet wee 
sixth and seventh counts. 

8. To require the prosecution to elect bctweojn the fifth 
and sixth counts. 

9. To require the prosecution to elect between the fifth 
and eighth counts. 

10. To require the prosecution to elect between the fifth 

and eleventh counts. 

2< 11. To require the prosecution to elect bjotween the 

fifth and fourteenth counts. 

12. To require the prosecution to elect betweejn the fifth 
and fifteenth counts. 

13. To require tin* prosecution to elect between the fifth 
and sixteenth counts. 

14. To require the prosecution to (.‘led betweeiii the fifth, 

sixth and seventh counts on the one hand, and on the four¬ 
teenth, fifteenth, sixteenth and seventeenth on | the other 
hand. j 

lb. Te require the prosecution to elect between the fifth 

count and all other subsequent counts in the indictment up 
to and including the nineteeth count. 

lb. To require the prosecution to elect between the fifth 
and eighteenth counts. 

V ~ I - 

1<. To require the prosecution to elect betweeiii the first, 
second, third and fourth counts, whether it wijl proceed 
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upon a single occasion or incident, or upon separate and 
distinct occasions or incidents. 

DAXIKL TIIKW WRIOIIT, 
i KWDARD F. COLLADAY, 

For ./. />. Kcllrher. 

2S Supreme Court of the District of Columbia. 

Monday, May 9", A. D. 1927. 

Tin* Court resumes its session pursuant to adjournment, 
.Mr. .Justice Iloelilin^ presiding. 


Como as well the Attorney of the Foiled States as the 

defendant Kelleher hv his attornevs Messrs. 1). T. Wriuht 

and K. F. Colladav, and the defendants Turner, Pavne and 

» • 

Alton hv their attornevs H. F. Colladav and J. (\ Mc(iar- 
• • • 

racily: whereu]>on the defendants* motions to elect and 
for a Dili of Particulars are by the Court overruled. 

Mt-wnramhuit Orrrntlhifj Motion t<> Quash Search-War¬ 
rant. 


Filed Mav IS, 1927 


(>n May 10, 1927, there was tiled herein a motion to 
(piash the search-warrant: based upon the stated grounds, 
that the warrant, was issued, (</), without ]>rohable cause; 
(//.) without authority of law; and, (r.) in violation of the 
Constitutional riirhts of the defeinlants. 

Tlie opening paragraph of tin* motion is. as follows: 
“Now conn* the defendants, John B. Kelleher, Charles 
Turner, (’harles Daniels Payne, and Herbert Coleman 
Alton, and jointly and severally move the Court to (piash, 
set aside and hold for nauu'ht tin* search warrant issued 
against the defendants named, and to return the property, 
articles and things seized thereunder," etc. 

The search-warrant in question was issued and executed, 
December 2S, 192b; and it was directed solely against the 
defendant, Payne. 
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, tlie prose- 
lilt in g, wit li¬ 


the motion 


On May 6, 1927, the defendant named. 

29 eutim»; attorney and the Court so consei 
drew the plea of “not guilty," theretofore entered 

by him to the above indictment; and, thereupon, plead 
“guilty" to Founts 7 and S thereof, (Count 7, alleging a 
bet of $7> on November 3, 192(>, with one Kobertj L. Shivers, 
on the result of a certain horse-race: and Coi|mt 8, alleg- 
i 11 u* a similar bet, and with the same person, oiji November 
4, 192b:) and, thereupon, the prosecution entered a nolle 
as to the remaining counts. Nos. 1, 2, 3, 4, 7), b, 9, 10, 11, 12, 
Id, 14, 17), lb, 17, 18, 19, 20, 21, 22, and 2d. 

In the argument of counsel in support of 
to quash, divers alleged imperfections and defects both in 
the supporting affidavits and in the warrant >vere urged, 
as well authorities cited in support of the objections so pre¬ 
sented: whereas, counsel for the Government, (without go¬ 
ing into that phase of the question, based his argument 
upon tin* proposition that “tin* protection accorded by the 
Fourth Amendment against illegal search and Seizure can- 
not be availed of by a co-defendant of the pcjrson whose 
premises were searched:** citing a number of Federal de¬ 
cisions in support thereof. 

Under the authorities so cited, it appears tl at the rule 
of decision in the Federal courts is to the effect stated; 
and, accordingly, it would seem to follow, as a necessary 
consequence, that the defendants herein, other than the de¬ 
fendant Payne, are not in a position to seek r 
sped of a matter which is the personal privilegi 
fendant Payne alone. That much secerns to be ; 
pliedly conceded in the typewritten memorandum filed by 
counsel for defendants, wherein it is stated: j 

“That the motion should be granted as to Pavnc can- 
not be denied successfulv; although it might not be good 

• 7 i' | C7 

as to the other defendants." 

30 The same memorandum, however, contains this 

statement as to the defendant Pavne: 

•> 

“This is a moot question so far as the dcfendajnt, (diaries 
D. Payne, one of the movers of tin* motion is concerned. 
He has the right to have the search-warrant (plashed and 
the property restored for two reasons: 

“1. It is his and was wrongfully taken from 
sion. 


elief in re- 
» of the do¬ 
it least im- 


his posses- 
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“2. He lias 1 Id* right, if lie cares to exercise it, although 
lie has pleaded guilty, that the articles seized shall not he 
used as evidence or considered against him in determining 
what his sentence should be and in rendering judgment 
against him." 

The affidavits supporting the search-warrant alleged that 
the defendant, Payne, unlawfully kept a certain gaming 
table and gambling device, etc., in certain premises known 
as Xo. 141M “11" Street, X. \V„ in this District: and that 
on Xovember 192b. he made a bet of $10. with Robert 
L. Shivers upon the result of a certain trotting and run¬ 
ning race of horses; and, upon these affidavits, the search- 
warrant was issued authorizing and requiring the Major 
of Police of this District to enter the premises described, 
and to there search for the gambling paraphernalia de¬ 
scribed in the warrant, and, thereafter, to bring the same, 
together with the body of the said Payne, before the Po¬ 
lice ( onrt oi this District, to lx* disposed <»t according to 
law. The warrant was executed: defendant Payne, (along 
with the other defendants herein.) was later indicted: and 
lie has now plead guilty to two counts of tin* indictment, 
(Xos. i and S. sn/mi.) ('omit Xo. 7. apparently, being that 
in which is charged the said bet of Xovember •>, 192(>, re¬ 
ferred to in the affidavits and in the search-warrant. 

I nder tin* circumstances stated, the Fourt is of opinion 
that the motion to <piash, so far as concerns the de- 
•»1 fondant. Payne, is not well-founded: and that, as to 
the defendants other than said Payne, the motion 
to (piash. likewise, is not well-founded. 

It results, that the motion to (piasli should be, and it 
hereby is. or, rrn/r,/. ns to all of the defendants. 

A. A. HOKIILIXO. 

May IS. 1927. .lustier. 

M n//or(W'l inn. 

•1 tine 11. 1929.—Verdict guilty as indicted. 

M2 Motion tor A e/c l riot. 

Filed .1 line 12, 1929. 


The Defendant J. P>. Kelleher moves the Fourt to set 
aside the verdict of the jury nnd for a new trial herein for 
the following reasons: 
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1. The Court erred in the admission of evidence offered 

bv tlie Government. 

* 

2. The Court erred in refusing- instructions to the jury, 

asked bv Defendant. 

* 

3. The Court erred in its charge to the juryj 

4. The verdict is repugnant. 

•’). The verdict is contradictorv. 

4 

(>. The verdict is inconsistent. 

7. The verdict is not sustained bv evidence. 

DANIEL T. WRIGHT, 


PHILIP ERSHLI 
Attorneys for J. B. 


To Leo A. Rover, Esquire, 

United States Attorncv, D. C.: 


SR, 

Kelleher. 


The above motion is calendared for hearing! on Friday 
June 14, 1929, at 10 o'clock a. m. 

DANIEL T. WRKjiHT, 
PHILIP ERSHLEjR, 

Attorneys for J. B. \Kelleher . 



Q*> 


■* 


’Motion m Arrest of Ju/lyment. 
Filed June 12, 1920. 


The Defendant J. B. Kelleher moves the couj’t to arrest 
the judgment in tin* above-entitled cause for thje following 
reasons: 

1. The verdict is repugnant. 

2. The verdict is inconsistent. 

3. The verdict is contradictorv. 

• 

4. Other reasons apparent of record. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 
Attorneys for J. It. j Kelleher. 


To Leo A. Rover, Esquire, 

United States Attornev, I). C.: 

« ' 

The above motion is calendared for hearing 
June 14, 1929, at 10 o’clock A. M. 

DANIEL T. WRN 
PHILIP ERSHL F 


on Friday, 

xHT 

R. 


Attorneys for J, B. Kelleher . 
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"4 Supreme ( ourt <>f tlu.* District of (’olumbia. 

Saturday, dime 12". A. I). 1229. 

I li<* ( ourt resumes its session pursuant t<> adjournment, 
Mr. ( hiet Justice Mc(V>y presiding. 


Home as well; tlie Attorney of tlie Hinted States, as the 
detend; 111 1 in proper person, accord i n it to his reco—niza lice 
and l>y his attorneys Daniel Thew W’ri-ht and Philip 
Fishier. Kstjuires; and thereupon the defendant’s motion 
in arrest of judgment and motion for a new trial coniine; 
on to he heard, each is hy the (’ourt overruled, to which 
action ot the (’ourt the defendant by his attornevs prays 
an exception which is noted: and thereupon it is demanded 
of the defendant what further he has to say why the sen- 
h*m*e <>{ the law sliouhl not he pronounced against him 
and lie says nothin- except as lie has already said: where¬ 
upon it is considered hy the (’ourt that for his said offense, 
the said defendant he taken hy the Superintendent of the 
Washington Asylum and Jail, to said Asylum and Jail, 
thene«» to th(^JL > eJiiteiitiary as designated hy the Attorney 
(lenera! of the Fluted States, there to he imprisoned, oil 
( oun^sj^,, o, -2h -1 and 22 ot the Indictment for tin* period 
oi Five (.)) deal's on each count, said sentences to take 
""eTTect from and iiicludin— the date of arrival of said de- 
t(“iidant at said 1 Vn itlentiary and to run concurrentIv : on 
count4 and 22, for the period of One (1) Year on each 
count said sentences to run concurrently with each other 
and concurrently with sentences imposed on counts 1, 2. 2, 
Jh 21 and 22: on counts o to 12 inclusive for the period of 
Ninety (00) Days on each count and to pay a fine of Five 
Hundred .Dollars (soon) on each count, said sen- 
r>,) tenees to run consecutively and to take effect from 
and inc’udin- tin* date of expiration of sentences im¬ 
posed on counts: 1, 2. 2. 20, 21 and 22: and thereupon the 
defendant hy hi- attorney notes an appeal to the (’ourt of 
Appeals of the District of (’olumhia. from the judgment of 
th<* ('ourt jn this case: whereupon the (’ourt fixes the 

' ,: >V 's* 'U • p 'e-J. '>*' 

lars (Sl00) or Fifty Dollars (shO) in cash. 


T T 


T\ 7 
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June 21, 1<>2!>. 
filed. 

June 24 , 1 !> 2 !>. 
36 


Memoranda. ! 

i 

i 

Cost l)on<l on appeal $1()0| approved and 

i 

I 

-Kill of Exceptions filed, i 

i 

Assiffi/iuntt of Errors. I 

■ • i 

! 

Filed Julv 2 , 1 J 2 J. i 


1 lie delendanl assigns as en*or c*<»mnii11<.*<I hv the trial 

^ ! % 

Court the following: j 

1. Overruling motion to <piash indietment. i 

2. Overruling, demurrer to tin* indietment.! 

3. Overruling motion for hill of partieulars. 

4. Overruling mot ion to piiasli seareli warrant. 

5. Denying petition for the return ot‘ property. 

(i. Denying motion to require election. j 

7. Overruling* motion for new trial. | 

S. Overruling motion in arrest of judgment.. 

J. Refusing to tyrant ilist met ions requested by defend¬ 
ant. 

10. Frror in the judgment pronounced. i 

11. Other error apparent upon the face of tjhe record. 

r l\ MORRIS WAMPLER, 

AH or mil for befeudant . 

I ' 

i 

Service of a copy of tin* above is acknowledged this 2nd 
day of July, 1D2J. j 

WILLIAM II. COLlLlXS, 

Ass/. I \ .S'. A/tor\i( j n y I). C. 

I 

i 

Supreme Court of the District of Columbia. 


3 1 


Tuesday, July 2", A|. J) 


The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy presiding. j 


*■ 


Xow comes here the defendant hv his attorney T. Morris 
’Wampler, Esquire, and files with the Court his [Bill of Ex¬ 
ceptions taken during* the trial of this case; ’and there- 
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upon the defendant 1 »y his attonn* 
ami make* a part of the* record hi> 
during tin* trial! of this <*a>e and 
date, which is accordingly done. 


y prays the Court to sign, 
' Bill of Exceptions taken 
tiled with the Court this 


OQ 


1)t'S I f) )i(lf / n i/ of ItrCn)’/l. 


Filed dulv 2. 1929. 


Tin* Clerk of the Supreme Court 
lumbia. will please prepare transcri 
peal her(*in. and tin* following papers 
as necessary to he copied. 


of tin* District of Co¬ 
pt of record upon ap- 
are lu*rel»v designated 


1. T'lie indictment. 

2. Motion to quash the indictment. 

3. Killing of the Court upon the motion to quash the in¬ 
dictment. 

4. The d(*murrer to tin* indictment. 

5. Ruling of the Court upon the demurrer to the indict¬ 


ment. 


f>. Memo, opinion A. Uoehling on motion to quash search 
warrant & petition for return of property. 

7. Motion for bill of particulars. 

S. Ruling of tin* Court upon the motion for bill of par- 
t ieulars. 

9. Motion to require election. 

10. Ruling of the Court upon the motion to require an 
election. 

11. The plea and verdict. 

12. Motion for a new trial. 

13. Ruling of the Court upon tin* motion for a new trial. 

14. Motion in arrest of judgment. 

15. Ruling of the Court upon the motion in arrest of 
judgment. 

1(>. The judgment. 

17. Memo.: Appeal bond tiled. 

39 18. Appeal noted. 

19. The Bill of exceptions. 

20. The assignment of errors. 

21. This designation. 

T. MORRIS WAMPLER, 
i Attonicn J<>y J)cf(>)v1ant. 
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th 


Service of a copy <>f the foregoing designation of record, 
is acknowledged tins 2nd day of duly, 1929. 

WILLIAM’ II. COLLjlNS, 

Asst. r. S. Attorney, D. C. 

40 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss 
■ 

I, Frank F. Cunningham, Ulerk of the Supreme Court of 

e District of Columbia, hereby certify thy foregoing 

pages numbered from 1 to MIL both inclusive, tjo be a true 

and correct transcript of the record, according to directions 

of counsel herein tiled, copy of which is made hart of this 

transcript, in cause entitled Criminal Xo. 4f).j>2o, United 

States vs. John B. Kelleher et ah, as the same rejmains upon 

the tiles and of record in said court. 

In testimonv whereof, I hereunto subscribe ink* name and 
• ' • 

affix the seal of said court, at the city of Washington, in 
said District, this Jrd day of July, 1929. 

| Seal Supreme Court of the District of Columbia.] 

FRANK F. CUNNINGHAM, 

i Clerk . 


41 In the Supreme Court of the District of (j 

Criminal. No. 4oJ25. 


Ydumbia. 


United States 


vs. 


John B. Kelleher. 

I 

Bill of Exceptions. 

Be it remembered that the following proceedings were 
had, papers filed and testimony taken in this ca.|e. 

42 Motion to Quash Scorch Warrant, j 

Filed Mav 10, 1927. 

Now conies the defendants, John B. Kelleher, Charles 
Turner, Charles Daniels Bayne and Herbert Coleman Al- 
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ton, anti jointly and severally move tin* Court to quash, set 
aside and hold for naught tin* seaivh warrant issued against 
the defendants named, and to return tin* property, articles 
and things seized thereunder, said warrant hein^ that is¬ 
sued on December 2Stli. 1926. by Cns A. Schuldt. Presid¬ 
ing - J ud,sre of t li<* 1 > olice Court, tin* I )ist riet of Columbia, for 
tin* following reasons: 

1. Said warrant was issued without probable cause. 

2. Said warrant was illoirallv issued without authoritv 

• • 

of law. 

3. Said warrant was issued in violation of tlie constitu¬ 
tional riidit of the defendants. 

(Signed) DA XI KL T. WKICHT. 

COLLADAV-M. CAPKACI1V. 

, Attorne//.< for Defendant*. 

To lion. Pevton Cordon, 

Attorney for Plaintiff. 

Dear Sin: 

Please take notice that the forego in.** - Motion will be cal¬ 
endared for hearing, for Friday. May 13th, at 10 o'clock 

a. m. 

(Signed) PAXIKL T. WKICHT. 

C< )LLA DA Y-MeCA KKAC II Y, 

, A11 or iK i/s jOr Defendants. 

That said motion was denied to which an exception was 
noted. 

43 Petition for the Return of Artielr.< owl Things 

Seize*!. 

Now come the defendant, Charles 1). Payne, and John 
B. Kelleher, and. petition tin* Court for the return of all 
and singular the, u - oods. articles and things seized under 
the search warrant in this cause, that is to say: Xo. 293086 
issued bv (Jus A. ; Schnldt, Judu - e of the Police Court of the 
District of Columbia on the 2sth day of December, 1926. 

2. They petition the Court for the return of “certain 
memorandums, etc., recordin'*; bets on certain running races 
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of horses" referred to in the return of Arthur C. Belt, 
Metropolitan Police Department, upon said warjrant. 

3. They petition the Court for the return oti ‘‘certain 
scratch sheets" referred to in the said return. 

4. They petition the Court for the return of “ plack-jack 
table top" referred to in the said return. 

f). They petition tin* Court for the return ol| “certain 
boards with the names of certain race horses thereon” re¬ 
ferred to in the said return. 

b. They petition the Court for the return of “jtelephone 
index" referred to in the said return. 

7. They petition the Court for the return of| “certain 
moneys $493.50," referred to in said return. 

8. They petition the Court for the return ofj “certain 

dice" referred to in said return. 

44 9. They petition the Court for the returnjof “play¬ 

ing cards and poker chips and money box’f referred 
to in said return. 

10. They petition the Court for the return ofj “certain 
printed notices with the name of John B. Kelleher, pro¬ 
prietor, etc.,” referred to in said return. 

All of said articles and things having been illegally and 
wrongfully seized under said search warrant, a^id which 

are now in the custodv of the United States Mairshal for 

* 

the District of Columbia. This petition is based|upon the 
following grounds: 

1. Said warrant was unlawfully issued. 

2. Said search was in violation of the Constitution of 
the United States. 

3. Xo probable cause existed for the issuance of said 
search warrant. 

4. The allidavit upon which said search warranjt was is¬ 
sued was insuilicient. j 

5. The said warrant did not authorize the seizujre of the 
articles above named or any of them. 

G. Neither said search warrant nor the affidavit upon 

which the same was issued sufficiently describe tlnb articles 

and things to be seized, or the articles and tilings which 

were actuallv seized. 

* 

7. Said warrant did not authorize the seizure! of said 

i 

articles. 
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8. Said search warrant did not authorize tin* seizure of 
“certain printed notices wit h the name of John I>. Kelleher, 
proprietor, etc/’ 

(Signed)- DANIEL T. WRIGHT, 

PHILIP ERSIILER, 

Attome as for Defendant*. 


45 City of Washington, 

Distent of ( n ta in bia. **: 

Charles 1). Payne and John P>. Kelleher, being first duly 
sworn, say that they are the defendants named in the fore¬ 
going - petition, that the facts stated therein as of their own 
knowledge are true and those staled on information and 
belief they verilv believe to In* true. 

(Signed) ’ CHARLES I). PAYNE. 

JOHN 1>. KELLEHER. 


Sworn to before me and .** 
lbtli day of May, A. 1). l'JiL 
(Signed) 


hscribed in my presence this 

AMELIA V. ERNST, 

S<>tam Dublin. D. C. 


That said petition was denied to which an exception was 
noted. 


4b Before the jury was sworn, tin* defendant moved 

the Court to require the Government to elect as to 
which count it would go to trial, to elect between the counts 


charging felony and the counts of the indictment charging 

vT’ C? % W- s— 7 

a misde-a»/or, count one, two, three, twenty, twenty-one 


and twenty-two, charging felonies. 


ami the remaining 


counts of the indictment 


charging misdc-a///ors, but the 


Court overruled the motion, and declined to require the 
government to elect between the counts charging felonies, 
and the counts charging misde-a///ors, to which ruling of 


the Court the defendant duly noted an exception. And 
thereupon the defendant moved the Court to require the 
Government before the jury was sworn, to elect, with re¬ 
spect to the first count of tin* indictment, as to whether or 
not the Government would proceed upon the offense of 
setting up, or the offense of keeping a gaming table, but 
the Court overruled the motion, to which ruling the defend¬ 
ant excepted. 



I 
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Thereupon the defendant moved tin* Court with respect 
to each count in tin* indictment, that the Government be 
required to elect and specify some date with respect to the 
charge alleged in each count of tin* indictment, jwhicli mo¬ 
tion was denied, and to which the defendant duly noted an 
exception. 

Thereupon counsel for the Government and the defend¬ 
ant proceeded to the selection of tin* jury. The defendant's 
counsel asked the court to inquire if the talesjmen knew 
T. M. Wampler. Over the objection and exception of the 
defendant, counsel for the* Government was permitted to 
read a list of names as follows; and the proposed jurors 

were asked bv the court whether or not thev knew anv of 

• • *- 

those whose names were road. I pon objection being made 
to the asking of the question, the Assistant District Attor¬ 
ney stated to the Court ns follows: 

“Mr. Collins, My purpose, if your Honor please, in ask¬ 
ing whether the jurors an* in anywise acquainted with the 

names I have called is this, that each and eterv name 

1 . * 

4/ that I called is known to me to be a professional 
gambler here in Washington, blentiiied with Ihe 
handbook game, a game that is the basis of this prosecu¬ 
tion, and for the purpose of exercising any preemptorv 
challenges, I wanted to inquire the acquaintanceship of any 
of the jurors with the names called.” 


The names are as follows: j 

“Ed Killeen, Jack Keleher, Tom Moore, Sain Beard, 

Jolmnv Gassassa. Dave Samakow, Dave Zerega, Denny 

Brooks, Hillv O'Brien, Dutch Irwin, Frank McCormack, 
• # \ 9 

Isadore Shapier, Dutch Grutchback, Chester Ibid, Xick 
Hear, Milton Cooley, Lewis Brown, Budy Habermqn, Louise 
Lew, Joe Mcalev." 

And thereupon the jury was sworn. 

And thereupon to maintain its issue upon its pa^’t joined, 
the Government produced the following witnesses, who 
gave the following testimonv: 


Robert L. Shivers: lie testified that he was a 
agent, Bureau of Investigation, Department of Ju 
had been such for a period of nine years. During 


special 
tiee and 
the Fall 


oo 

O — 
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of 1 i>2G lit* was located in Washington for about three 
months and during that period lie had occasion to go 1413 
II St. in the <’itv <>t \\ ashington, on the third floor, and 
that he saw the defendant there. The first time lie went 
there was around the first or second of November, 193b, 
and that on that occasion he missed the defendant, and he 
saw one diaries Payne. who testified as a witness for the 
Government in this ease, ’flu* witness was introduced to 
the defendant. 

1 he witness went to the said place on the 3rd day ol 
November, 193d, mid placed some b«*ts on horse races, and 
the witness saw the defendant present in the place, lie was 
there every time the witness was in the place. 

The witness made a memorandum of what he did upon 
the occasion of his visits to the place. The witness 
48 testified that he could not tell the details of what he 
did on the 3rd day of November in the place without 
referring to a memorandum which he made at the time, 
and upon referring to his memorandum the witness testified 
that lie made a bet oil a horse named Pejuvenat ion. 810 to 
place, and a bet of live dollars to win on a horse named 
Polly, and to place on tin* same horse, and those three 
bets were made with t’haries Payne. Thereupon three 
slips of paper upon which the witness had made a memo¬ 
randum were identified bv the witness. Marked Govern- 
incut's Kxhibit No. 1 for identification, being the bet the 
witness testified he made on November 3rd. 

The witness next went to the place on November 4th, and 
placed a bet on a horse race with Mr. Payne, on a horse 
named South Wind, Sl (> : t he witnos> made a bet of ^o.()() on 
a horse to place. Polls Poyee: slo to win on a horse named 
Mvsterious, and £10 to win on a hor>e name South Wind. 
These bets were made with Mr. Payne. 'Hie memorandum 
slip made by the witness at the time, all of these bets, were 
marked Government’s Kxhibit for identification No. — 

The witness thereupon test tiled that he placed bets oil 
horse races, giving tin* names of the horse, and tin* amount 
of money bet, in detail, as above as follows: 

On November f, 133b, three bets with Payne. November 
7th, two bets with Payne: November 8th, two bets with 
Pavne; November 9th, four bets with Pavne: November 
10th, three bets with the defendant Keleher; November 10th, 
three bets with Payne: November lltli, three bets with 
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Gharlie Turm*r, and November 1 —tli, two dots writli Payne. 
The witness test died that all of the above bets wi|re made ill 
the said premises, upon the above days, with tlioj person in¬ 
dicated, and with respect to each bet, to which tjlie witness 
testified, lie produced the memorandum made ;|t the time 
of the bets, all of which memorandum were marked for 
identification, and which memorandums vfere subse- 
4b queiitly received in evidence on behalf of the Govern¬ 
ment. 

The above bets were made at 141.4 11 St. in tilu* Gitv of 

i, * 

Washington, on the 3rd floor, and upon the occasions when 
the witness went there, hi 1 testified that upon somj* occasions 
there were two people there besides himself, and |ipon other 
occasions there were four, live, six, seven or maybe ten, as 
a rnle the witness went to the place between onp and four 
o'clock P. M. Asked to describe// the interior of’ the place 
the witness testified: 

•‘Well in tin* main room of the place there jvore some 

chairs and one lone,' table, with head phones oiji it. And 

the room was partitioned off, and in the partitionj a window 

was cut out where the bets were placed; Mr. Pqyne stood 

at that window and took the cash bets. Over to tin* right 

was a door leading into the room that had been Cut out bv 

tin* partition. Mr. Keleher, and a gentleman known to me 
1 # # 
as Turner stayed behind tin* partitions. That i'^ the only 

place 1 ever sa// them, was behind the partitions.!" 

Asked to state what lie saw behind the partition, the wit¬ 
ness test itied. 

“Some telephones—a table with some telephones on it. 
'There was a board on the wall—alongside of the wjall, where 
the races were posted showing the horses, and I 1 ;lie charts 
and joekevs." ! 

That Payne always paid off the witness, that is, paid the 
witness when he won on a bet (roc. p. 51). 


Arthur C. Belt! Till* witness testified that he js a mem¬ 
ber of the Police Department and has been one| for four¬ 
teen years. That on tin* ‘28th day of December,! ll)2f>, the 
witness went to premises 1415 11 St., Wasliination, D. 0. 
together with Inspector Stoll and four other police officers, 
went to the 5rd floor of the premises, and upon entering' 
the 3rd floor of the premises, there were in the [neighbor- 

4999a i 
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hood of 25 people present, including the dirl\*ii<liiiit. Asked 
to test ifv what he observed oil eiiterintr the witness 

» w 

50 testified as follows: 

“Well, when, we entered the room 1 saw several men 
standing around a table: then* was money on top chips 
and cards. There were two hnie - tables with chairs alone; 
both sides of it, and a number of men sitline' around on 
those chairs. 1 >aw a blackboard on the wall about six 
feet tall and fifteen feet lone with Havana written over the 
top of one sidei, and some l’ark on the other side: 1 have 
forgotten now ju>t what is was. We went into the back 
room and there were three men in there operating switch¬ 
boards. Those, men jumped to their feet when we entered 
the room, and we seized money and other horse racing data. 

The witness saw nine dollars and some cents on top of 
the table, there was considerable money in a box which was 
on the table also, and the witness took from one of the men 
in the back room three hundred and some dollars. the 
witness then identified tile marks which was marked for 
identification. Ifxhibit Xo. 11. and the witness identitied 
other papers, books, memoranda and writings, seized in 
the place at the time, which were properly marked for 
identification, and were subsequently introduced and re¬ 
ceived in evidence*, all of which papers, writings, memo¬ 
randa. box. cards, poker chips and other paraphernalia the 
witness testified was seized by him oil the 5rd floor prem¬ 
ises, 1415 II St.. X. \V., on December 28th, l!>2b, upon the 
occasions of his visit to the premises accompanied by In¬ 
spector Stoll and four other police officers. 

At the time of the entry in the promises by the witness, 
lie arrested the defendants, and arrested others, and at the 
station house the defendant was questioned, and uave the 
name of Raymond at that time, and after the witness had 
returned to the premises, and brought another load of 
prisoners t<> the station house, he aeain eneaued the de¬ 
fendant in conversation, and the defendant admitted 

51 to the witness that he had iriven a fictitious name, 
and that his name was Keleher. 

Cross-examination : 

On cross examination the witness u*ave testimonv as 

V- t 

follows: 



I 
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Q. “Did von have a son red 1 warrant when von searched 
these premises. A. Yes, sir. 

( t ). Is that it (handing a paper to the witness)? A. I 
didn't use that warrant at tin* time, and Inspector Stoll 
is the person who had the warrant. I couldn't s;jy whether 
that is it or not. 

i 

( t ). Are yon sure yon had a warrant? A. I aifi not sure 
of that. I am under the impression we did. I jdidn't see 
it. | 

(J. You didn't set' it ? A. Xo. sir. 

v # j 

O. You have never seen this before? A. I can't sav. 

... I • 

It is possible*. It is nearly three years since* | that hap¬ 
pened, and I don't know as I would re*cognize it, 

Q. Now what I am asking you about particularly is the 
warrant here*. You see this what I am showii g you. Xow, 
diel you have that (e*xhibiting paper to the A’itijess)? A. 
Xo, sir. 

Q. Answer out. A. Xo, sir; I didn't. 

Q. Did you ever have it? Did you e*ve*r se*e it before? 
A. I didn't have the* warrant to raiel that ])laeje* at that 
time. Inspector Stoll had it. It was turne*el ove]*r to him, 
and he* was along. 

Q. Did von ever see this before, I am asking v! 
sup])Ose 1 eliel. 

5*2 Q. Xow, do you re*member il ? A. Xo, si 

Q. Is that your signature on the* back of]it. or not 

(exhibiting paper to the witness)? A. Yes, sir. 

Q. Does that change your recollection any, whe*n you see 

what is on the back of it ? A. Yes, sir. 

Q. Xow does it change vour me*morv when von] see what 

is oil the back of it? You forget in two or tln|e*e ye»ars, 

don't von. Se*rgeant ? A. Ye*s; we have so nianv Ithings to 
• .' . • [ 
keep track of in three ye*ars things can get away ijrenn you. 

Q. Certainly, that is human nature*. Is that your sig¬ 
nature (indicating)? A. Yes, sir. 

Q. You state here (reading). 


>ll 




A. I 

; 1 don't. 


Edward A. Sackey: The* witness testitied thal lie is a 
Deputy I*. S. Marshal nssignoel to the* Police* < bl>urt, and 


that shortly after the* 28th dav of December, 192(3 

• • ^ i 

ords, papers, books, boxes anel paraphernalia refei 


, 1 he* roe- 
red to bv 


the witness Belt in his testimony, was turned ovgr to the 
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witness Sackey. and ho put it in tin* sate, where it has been 
since, and that no one has had access to them. 

Charles D. Payne: The witness testified that he is one 
of the defendants jointly indicted with the defendant 
Keleher in this indictment, and that he had entered a plea 
of imiltv to two counts of the indictment, namely, the 
seventh and eighth counts. 

That the witness was in the premises on the .*>rd floor of 
141M 11 St.. X. \\\, in Washington, D. ('. when the police 
came in, on the *JSth day of December, 11 >. The 

defendant Keleher was then* at the time the Police 
entered. They were makiim' a handbook on the 
premises, the witness Payne was working for the defend¬ 
ant Keleher, and the witness had been employed at that 
particular location since September, 'The witness has 

known tin* defendant Keleher for twenty years or more. 

• • 

Over tin* objection and exception <>t the defendant, tin* wit¬ 
ness was permitted to testify that In* had been employed 
prior to his employment at 141.’* II Sts., by the defendant 
Keleher in tin* Divestment Uuildinir, in Washington, in the 
same capacity in which In* was employed at 141 .* I II St., 
X. W. At tin* premises 141b 11 St., X. \V., tin* witness was 
cashier. In* collected and paid off bets on horses in races. 
Some of tin* bets made wore made in cash at the window, 
and other bets were received over tin* telephone, telephone 
bets. The duties ot tin* witness were to handle cash and 
pay oil cash bets, and pay ott as they came in. Ilis salary 
was per week and was paid by tin* defendant Keleher. 
The witness recalls seeing' the witness Shivers at tli* 
premises in November. Pd’Jb. and he made bets on horses. 
The witness took bets from tin* witness Shiver. 

Die re were six telephones in the place, and there was 
employed then* besides tin* witness, a man by the name of 
Parnes. a man by tin* name of Sissler, the defendant and 
the witness. ( arnes received bets over the telephone: at 
times Mr. Keleher would lu* taking bets, and In* would col¬ 
lect them, both phone bets and cash bets occasionally, and 
Sissler worked on the board whore they marked up the 
horses, the prices, and probable odds. They had a service 
which the witness described as follows: 
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“There is a man who gives service. He callj* in before 
and after tlie races. lie gives the line, and then after the 
races he gives the odds and we ]>av off bv that.’'I 

There was kept in the place an alphabetical! file which 
was a record of people who were betting, jand it was 

54 kept at a record, A, B, (', 1>, and so on. The witness 
identified papers with figures on them asirepresent¬ 
ing the cash which was taken in at the place. 

After identif-ing exhibit Xo. IS, the witness testified that 
one column indicated the bet side, and the other column the 
collect side, the figures appearing on the bet side meaning 
that the better had won, and the other columji that the 
better had lost the bet. 

Referring to Government Exhibit 120, which the witness 
identified, lie testified that it was a list of customers, a list, 
of betters, and that it was in the handwriting of the de¬ 
fendant. The witness identified four blue cards which were 
shown him. and testified that they contained the telephone 
numbers of the phones which were in the place ajl the time, 
and that the cards were given to customers, that js, bettors. 

Referring to Exhibit Xo. Id, which the witness^ identified 
he testified that the names contained thereon, wa!s a list of 
numbers of lav off men, which means that if vou get too 
much money on a horse, you lay a part, or a better part of 
it with another man who is a handbook man, thajt is trans¬ 
fer a part of the bet vou have to some other boiok maker. 
Referring to Exhibit 14 which tin* witness identified, he 

. _ i 7 

testified that it was a sheet of entries received Cverv dav, 
entries of races and horses which would run in r|aces upon 
that particular day. With respect to Exhibits go and l! 4 
which the witness identified, he testified that it represented 
the daily cash play, by cash and telephone, eash| play and 
phone play. With respect to Government's Exhibit Xo. 
11, which the witness identified, Ik* testified that! it was a 
card which would be sent to a customer if he was slow to 
pay, and referring to the other cards in Government’s 
Exhibit Xo. 11. the witness testified that it would be mailed 
to customers if there should be any mistake: One card 
showed the customer owed so much; one showed a mistake; 
both cards being signed in print John B. Keleher. 

55 With respect to Government's Exhibit Xo. 19 
which the witness identified, lie testified that tliev 
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were balances in tin* handwrit inn of ('oilier -who was cm- 

V 

ployed there at tin* time. With res]>ect to (lovernment *s 
Kxhibit No. .*>», tin* witness testitied that it was the monthly 
cash book showing the protit and loss, and that it was in 
the defendant *s handwriting. (iovernmeiit *s Kxhibit lb 
was ideiitiiied as the entry of horses for the particular 
days. 

There was a black-jack game conducted on: the premises 
and betting on horse races. 1 Afferent ones ran the black¬ 
jack iranie. sometimes the defendant would run it. some¬ 
times others, by black-jack the witness means a card game 
for money, and a black-jack name was in progress with the 
police came in on the bStli day of Becombor. and the de¬ 
fendant was handling it. 

f)b The witness knows a man whose name is Herbert 

Alto, he was a barber in the basement of the build¬ 
ing, and he was present in the place when the police came 
in. lie had no connection at all with tin* running of the place. 

Prior to the time of going to 1 Hb 11 St. tin* witness bad 
been employed by tin* defendant since May Tdl’b. 

< )\*er the objection and exception of tin* defendant, the 
witness was permitted to testify in answer to a question as 
to what profits the defendant made, that in six or seven 
months the profits were around £*2b.0i>() monthly, the 
ledger in Keleher's handwriting substantiating this. 

Thai over and above tin* spbo per week salary which the 
witness received, la* testified that he was supposed to get 
-b per cent of the profit, but that he never got it. 

At the time tin* police came in, there were or bO people 
in tin* place, the witness was arrested and taken to the 
station house, and at tin* time the police came in. the wit¬ 
ness was at the cash window. 

The witness identified (iovernment *s Kxhibits marked 
bl. IS. :>!>. i>0, -J-J. lb. 14, L’b. l> 4. 11. 1<>. b2 and lb. 


< 'ross-examination: 

I’pon cross-examination the witness testitied that while 
he was working for Keleher in the Investment Building, he 
was taking bets there for him: that he had an office in the 
Investment Building, and the witness testitied that /lie 
thought that the name on tin* door was J. B. Keleher and 
Company, or J. B. Keleher. The witness was there in the 
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afternoon: Mr. Collier was there: a man by tjhe name of 

Carnes was working there, taking bets, and at times Collier 

took bets. The office was (HO Investment Builtjling, on the 

(ith floor: at lirst there was a lady employed there, but a 

short while after lie started, he used it for a setting up 

! v L 

place in the morning, the office was run in the| Investment 
Building possibly four months, the witness spent the 
57 greater part of the afternoon, from about one or one 
thirty until six o'clock every afternoon in the place, 
and went there around 10 or 11 o'clock in the morning, and 
stayed there all day; the young lady would only be there 
for a while in tin* morning. Mi*. Keleher transacted his real 
estate business there*: Collier was supposed to look after 
the real estate business, the voung ladv was a Iclerk in the 
office for a while, Carnes was looking after bets, taking 
bets. The real estate business referred to was Mr. Kele- 
her's interest; there was stati/zonery in the office, upon 
which there was printed, “John 1>. Keleher Proper/ties". 
The witness has seen checks coming into the office for rent. 
Referring to (Jovernment's Kxhibit Xo. *J0, tin* jwitness tes¬ 
tified that it was a list of customers, people wild would bet 
there, they kept a record of everybody's bet, a record of the 
customers while they were in business. The people whose 
names appeared on the list of customers, were] phone cus¬ 
tomers who would phone in, people who came iii the after¬ 
noon put their money, up, and collected after] each race. 
The witness was shown Kxhibit 31 : asked with jvspect to a 
word, said it was “salary", that he had gotten] it out of a 
cash book a few days before the raid, and that]the exhibit 
which was a card was in Keleher's writing. 

Before the trial of this case tin* witness testified that he 
had talked with Mr. Collins, the Assistant District Attorney 
a couple of times about this case*; he talked to jMr. Kelley, 
an Assistant District Attornev some time ago when Mr. 
Kelley had charge of this case for the Government. That 
Herbert C. Alto was a barber, who had his barber shop in 
the same building, and is the same person mentioned in the 
indictment with the defendant Keleher. That] Alto came 
around tin* place of the defendant at times, hut he had 
nothing to do with the business. The man narked Turner 
mentioned in the indictment also, had nothing]to do with 
the business. 
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7)8 Witness testified that In* pleaded iruilty to counts 

seven and eiirht of the indictment on May fith, 1927, 
and that In* had not as \ et be- sentenced. 

Thereupon a man whose name is Nichols, and the witness 
testified that In* knew him by si«*ht, and had talked to him 
several times around the Franklin Square Hotel, and there¬ 
upon the witness denied that he had told Nichols, that lie 
the witness had pleaded guilty to this indictment, and that 
they had agreed that if la* would put it on Keleher and 
testify auainst i him, that they would let him iro free, the 
witness testified that he did no such thinir. The witness 
testified that la* pleaded uuiltv under tla* advice of .Indue 
Wriidit and Keleher. The witness testified that about 1910, 
la* was for a time employed by dames F. Oyster, as man¬ 
ager for about five years, and he did not remember whether 
during that time he took bets on horse racimr. witness testi¬ 
fying that la* was too busy and did not have time to fool 
with horse races in those days. That his employment with 
Oyster terminated about 1014. 'Ida* witness testified that 
for the past tw,o and a half years he had been connected 
with his brother in tla* provision business, bavin** a small 
interest in tla* business, that he worked there at times, does 
work on the outside, and his headquarters are in the (’enter 
Market with his brother, lie spends four or live hours a 
day there as a salesman. That la* knows a man named Tom 
Moore, familiar with a club at 1 (»(>7 14t h St., that la* used to 
haven pool room, and occasionally tla* witness would help 
out, admitting people who would conn* then* to play pool 

and occasionallv tla* witness would work there at ni**ht for 

• • 

men who wen* off. He was not regularly employed there. 


Redirect examination continued: 

The witness and the defendant went to tla* telephone 
company's office together and made arrangements for tla* 
telephones to be* installed in the place. A deposit of 
7)9 8*290 or 8-100 was required, and tla* defendant paid 

that. The, telephones were placed in the name of the 
witness. 

Upon tin* reconvening of Court Tuesday dune lltli, the 
following occurred: 

“Mr. Wriidit: (May it please your Honor, before the jury 
is brought in, and at the appropriate time, l shall want to 


JOHN B. KELLKTIKI; VS. UNITED STATES. 41 

i 

i 

present a matter to your Honor. I thought y<ju wanted to 
get through with your miscellaneous matters. 

(After the Court transacted some other business, the 
following occurred:) 

I 

Mr. Wright (addressing the Clerk): 1 want it o be sworn. 
I want to make a statement to the Court. 

i 

(Thereupon Mr. Wright was duly sworn byjtlie Clerk.) 

(Thereupon Mr. Wright, counsel for the defendant, and 
Mr. Collins, Assistant 1. S. Attorney, approached the 
bench, and tin* following proceedings were had at the bench 
in a whispered tom* out of the hearing of the persons pres¬ 
ent in the (’ourt room :) 

I 

Mr. Wright: After vour Honor left the bench vesterday 
and tin* jury was still iu ihe box, and Mr. (’ollins and two or 
three other gentlemen were in front of the jury, 1 gathered 
up my papers and started out, and got about to that gate, 
or a little beyond 

Mr. Collins: I can't hear von. Judge. IMealse talk this 

. 7 V. | 

wa v. 

Mr. Wright: 1 got a little beyond tin* gate,j within the 
room, and 1 heard a voice, an evident loud voice in the 
vicinity of the jury box, and 1 turned around and the Deputy 
Marshal was standing before the jury. The entire jury was 
still in the jury box. He was gest iculat ing very violently. 

I could hear tin* tom* of his voice. I could not hear 
(JO what 1k* was saying. There was quite a c|rowd here; 

I don't know how long it took me to gej up to the 
jury box, and as soon as I got up to the jury box to hear 
what In* said, he said, “talk to each other". That is all 1 
did hear. He was in conversation, as I say, witlli the jury, 
and in violent and emphatic motions with his jiands. As 
I sav, 1 don't know what he was saving, but he was saving 
something to the jury in the course of several [seconds, at 
least, and I think that is such a breach of the proprieties 
that I now move your Honor to withdraw a juror and con¬ 
tinue the case. 

The Court: Did you hear it? 

Mr. Collins: Yes: I happened to be standing right near 
when Judge Wright made his objection on the fajce of what 
lie heard, and I understood him to say he wasj going up 
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tlivii* then. I told the ?dar>hal to do his dutv, that is, to 
take the jury out until such time as the Jud^e should talk 
to you. But what he was tellitiu* them was this, that under 
no circumstances should they permit anybody to talk to 
them, either in the halls as they were li'oin out, or in the 
room. And he enjoined them auainst permitting himself 
°r anybody else of the deputy Marshals, or whoever it 
miirht lx*, to talk to them. Mr. Met arthy has that wavimr 
of his hands. 

Mr. \\ riidit: |T)o you recall all that he said? 

Mr. Collins: 'Flint is the substance of what he said. 1 
am sure he made no remark it is a common practice, as 
} o' 11 1 I on or knows, in cases where ju r//s an* locked up in the 
trial, or locked up pendinvr a decision, that they ask him 
questions very often. I he Marshal always tells them, “I 
haven’t anything to tell you. I can't talk to you. If you 
have anythin:* to present to the dud.ire, I will tell him." He 
was simply tellinir them, because there was a crowd in the 
liallva\. and he knew it. before they went out. not to allow 
anybody to talk to them, the Depute Marshal, even, him¬ 
self. 

hi Mi. M iiuht : ^ on had not been out in tin* hallway? 

Mr. ( ollins: ()h. no. But he told them not to per¬ 
mit anybody to talk to them, including himself. I remember 

that distinctlv. 

* 

Mr. \\ riirht : ^ on could not say whether there was a 
crowd in the <7/dIway. 

Mr. (’ollins: Xo; I am just saving that. 

Mr. \\ riii'ht : Jo communicate by anybodv with the jury 
out ot the presence of the (’ourt is such a breach that the 
law does not take any chances on it. 

The Court: He was simply tellinir them not to allow any¬ 
body to talk to them, and it that is all. I deny your motion. 

Mr. \\ rini11: Me reserve the exception. 

And thereupon the witness Charles D. Payne, was re¬ 
called tor turth(»r cross-examination. The witness denied 
that he had a talk with Xichols who had theretofore been 
identified to him by bein^ brought into tin* court room, on 
the steps of the Franklin Square Hotel in May and 

thereupon the witness was asked. 

Q. "Did you not say to Mr. Xichols at that time and 
place: I hey are not iroinir to lock me up: 1 am tcoin^ to bo 
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a good Government witm ss. Tliev tell mo if I km going to 
)>e a i 4 '<>o< 1 Government wilnoss 1 will get out of it? A. I 
said no such tiling. 

Q. Did you sav that? A. Xo, sir." 

Thereupon llio witness was asked that if at a Cigar Store 
at lido 14th St. lie did not sav to one Martv Gordon the 

• i 

following: 

“Q. Did you not say to him at that place, lido 14th St., 
about three months ago: They told me they \\|ould let me 
go if 1 would testify against Jack Keleluh*. Did you 
(52 tell him that? A. Xo such thing." j 

i 

The witness testified that sometimes the defendant Kele- 
her, sometimes I’anies, sometimes the witnessj and some¬ 
times (’oilier would make up tIn* pay off sheets referred 
to by the witness in his previous testimony. Thereupon 
the sheet of paper exhibited to the witness was marked 
Defendant *s Kxhibit Xo. 1 for identification. 

On redirect examination the witness Pavnejwas asked: 

i 

“Q. Payne, yesterday in answer to Judge Wrjight’s ques¬ 
tions, you said that you entered a plea of guilty in thfs 
case at the suggestion of Judge Wright and of the de¬ 
fendant, Keleher. ( )n the occasion when you sav that that 
suggestion was made to you, what else was said to you? 

Mr. \\ right : 1 object to the question. | 

The (7>urt: Objection overruled. 

Mr. Wright: An exception. 


By Mr. Collins: 

(). What else was said to you at that time: A. Why, I 
was told that things were fixed for me. W.iy I plead 
guiltv was on Keleher’s advice, which didn't imean anv- 

< • • j * 

thing. But he, day and night for a year, he {advised me 
to plead guilty. 

i 

By M r. Wright: 

Q. Who did? A. Keleher. So 1 decided to plead guilty. 
And I came down with Mr. Wright and Mr. (Yjdladay and 
plead guilty.” 
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On redirect examination. 1 lie witness testified that after 
■the occasion when he had been to the office of Mr. Kelley. 
Assistant District Attorney, and In-fore he entered his plea 
Ot .endty. that he saw Kel.-her every day: did not discuss 
With him the fact that he ha,I been to the District Attor- 
ney's otlice: Keleher’s advice to the witness was to 
O. plead eiulty. "That was preached p, me day and 
ni-lit. .Asked whether any reason was su----es ted 
why the witness should plead -uilty. rather than lie, Kele- 
llor - the witness implied that lie said: “von have -„t 1, o,, ()( j 

n ‘l ,,l!;ll . ,,>11 ’ Will stand. “I have been arrested a 

dozen times, and I cannot take any chances. “ 

()n I'ui’ther cross-examination, tin* witness testified tint 
the telephones about which he had driven testimonv were 

hr>t installed at dll) Investment building there were six 
teh*phones. 

1 pon turther redirect examination, the witness testified 

that Kcleher occupied two places in the Investment Build- 

in--. one at Id0 and tin* oilier at 11T>, and that thev were 
m (ill) first. 

Herbert C. Alto: That lie is tin* Herbert C. Alto who is 
jointly indicted with the defendant in this case. In I) 0 _ 
comber the witness was a barber and his place of 

business was located at 1410 II St. X. W. on the first floor. 

1 he Witness knew the defendant Kcleher, and he had been 
to tin* third floor, ot that address many times, and had seen 
tin* defendant tliyre. and the witness wenl there to bet Upon 
hor>e races; he bet with both Bax in* and tin* defendant Kele- 
her; the witness had bet with Kcleher forty or fifty times. 
The witness had nothin-- to do with the establishment: the 
defendant invited the witness to the place, and stated that. 

l ‘ ul *K b> play on the horses. 'The wiim*ss was present 
on December L’Sth. when the police mitered the place, 
tin* witness was standing at tin* blackjack table, and the 
del (Mid. mt xx as behind a blackjack ii’ame, deal in-* the black¬ 
jack, In blackjack tin* witness means a -ame of cards which 
is played for money, the table upon which the cards were 
hem-- dealt was in the shape of a half moon table: when 
the police .came in then* were chips on the table. 

I hi that occasion the witness saxv other people bet- 
tin-, and tin* witness was arrested and taken to the 
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police station; tlie defendant told the witness he [would take 
care of the matter of his bond, and the witness did not 
himself pay the premium on his bond securing jhis release. 

Cross-examinat ion : 

That the witness was indicted, that tin* witne>siwas named 
in tiiis indictment as a defendant in this case, and the in¬ 
dictment was nolle prosequi as to tin* witness onjlast Satur- 
dav. The witiu»ss has never had an attorney ijn the case. 
About a year ago the witness talked to Mr. K(!dly an As¬ 
sistant District Attorney two or three times, tlJat the wit¬ 
ness volunt<7-red to go— the District Attorney's! office him- 
self. Mr. Kelly did not tel! the witness that if |he testified 
against Keleher the indictment would be nollodj That the 
witness knows a man named Freddie* does not know whether 
it is Freddie Maceabeo, but knows him as Freddie, and on 

i 

the night of the arrest, lie was behind the table with Keleher 
dealing black-jack, the two of them together. | 

Lewis J. Stoll: Tlu* witness is a member of the Police 
Department and has been for .”>4 years, is an j Inspector, 
and on December the —Sth, 1926, went to premises 141.4 H 
St. in company with Officer licit. The witness testified 
that upon the occasion of his visit he had a search warrant 
with him, which was exhibited to the witness, aijid that the 
witness remained on the premises while it wasj searched. 
Thereupon there was received in evidence the search war¬ 
rant referred to by tlu* witness, and which appears ap¬ 
pended to this bill of exceptions (p. 168). Thereupon the 


witness identified (iovernmeiit's exhibit Xo. 


•>•> 


and there¬ 


upon the exhibits one to 1 <*n, eleven to twenty-seven in¬ 
clusive, and 1 wenty-eight 1o thirty-three inclusive, were 
offered and received in evidence (record p. 109).j Without 
objection from the defendant. 

65 And thereupon the witness Payne was recalled for 

further cross-examination and testified that lie knew 

i 

a man whose name is M. F. (\>oloy, has knowji him for 
10 years. Witness denies that in January, 1927 he had a 
talk with Mr. Cooley, at either 14th and II, or l|4th and L 
Streets, in the room of the witness. 
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A\ hereupon liit* following <>c(*urred: 

Q. Did von not. say to him that you had boon down to 
the office of t he, Di>t riot Attorney in tin* Court House. and 
that they told you that if you would testify that Jack Kel- 
lohcr ran the place, they would let you off.' A. No such 
tiling. I never made any such statement.** 

And thereupon the (iovernniciit rested its case in chief. 

And thereupon the defendant renewed the motion which 
he made before the jury was sworn, hut the Court denied 
the said motion, and to which ruling of the Conrl the de¬ 
fendant duly noted an exception. 

And thereupon the following occurred: 

“We now move Your Honor to require the prosecutor 
to elect as between the counts which charge felonies, there 
<m ‘ six ot them. It will he observed with respect to the 
felony counts, they are 1. *2, 2. and 2n 21 and 22—that each 
ot them char-esi-that they charm* offenses which is prov¬ 
able not by the same, but by different evidence: each of 
those charges offenses which were committed at a different 
turn* or occasionjhan either one of those other felonies 
A\as committed. , 1 here is no such connection as that if the 
evidence establishes one. if it does establish it. that there 
is evidence which would establish the other.*' 

And thereupon the defendant announced that he had 
some points with, respect to all of the counts of tin* indict¬ 
ment and it was agreed that tlie point should be raised as to 
one count, and need not be repeated as to the remaining 
counts, but would be considered as made with respect 
(5(; broach count of the indictment, and thereupon the 
defendant moved the Court as follows: 

“As to the first count, which pertains to these six felonies, 
that motion is typical as to each of them. I move that the 
prosecution be repaired to elect between the two offenses 
of setting up a gaming table and keeping a gaming table.*’ 

^ Which motion was denied and an exception duly taken, 
the same motion was made with respect to the 2nd, Jrd 
20th, 21st, and 22nd counts of the indictment, the ruling of 
the Court being the same, and an exception dulv noted. 
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As to count Xo. 1, tlio defendant moved that the Govern¬ 
ment he required to specify a definite day or occasion be¬ 
tween the first day of duly and the finding of the jndictment 
upon which they would proceed, hut the Court (lenied the 
said motion, and an exception was duly taken. 

Thereupon the defendant made the same motion with 
respect to every other count in the indictment, tln| k ruling of 
the Court being the same, and to which several jrulings of 
the Court the defendant duly noted an exception.! 

Thereupon the defendant moved the Court to require an 
election between the fifth and sixth counts on| the same 
grounds, which motion was denied, and exception taken. 
The same motion was made with respect to the! fifth and 

eighth, tin* fifth and eleventh: the 5th and the 114th; the 

' . 1 . 

5th and 15th: the 5th and Kith. All of which motions were 

overruled by the Court, and to which rulings of |the Court 

the defendant duly noted an exception. 

And thereupon the defendant moved the Court to require 
the Government to clod between tin* 5th, (ith and 7th counts, 
and the 14th, 15th, Kith and 17th counts of the indictment, 
which motion was overruled, and to which ruliilg the de¬ 
fendant excepted. 

And thereupon the defendant moved the Court] to direct 
a verdict of not guilty upon each count of the indictment 
because the allegations are not proven by the j evidence, 
which motions were overruled, and an exception (july noted 

(R. p. ISO)- | 

67 And thereupon tie* defendant, to maintain the is¬ 

sue upon his part .joined, introduced the (following 
witnesses, who gave the following testimonv: 


Milton S. Cooley: That lie knows Charles 1). Pjiyne, and 
has known him for 15 voars, has been lTiendlv with him, 
and has been around with him all of that time. Knew where 
he lived in 10:17, and recalls being in the room pf Payne 
earlv in January, 10:27, at 14-00 L St. 

i 

“Q. Did lie or not, on that occasion, say to yoju that he 
had been down to the Court House, to the office, ‘jAnd they 
told me that if I would testify that Jack Keleher ran the 
place, they would let me off’? A. Yes, sir.” 
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(hi eross-exammation the following occurred: 

Q. \\ licit is your oreupation / A. I work for niv father. 

Q- How long have you hccii working for your father/ 
A. About 1 1*11 years. 

Q- <Iid y,*u work for your father/ A. I still work 

for my father. 

Q. Is that all the work you do/ A. Xo, that is not all. 

t c h W hat else <lo you do/ A. I)«> I have to answer 
68 the <jliest ion / 

(J. \ es, you have to answer that question. What 
else do you do/ A. I work for myself. 

Q- \\ hat is the work that you do for vourself/ A. L 
don’t have to answer that do I / 

Q* ^ on don t want to answer the question/ A. Xo, sir 

Mr. (Vdlins: That is all. 

1 hi ( ouit . I tuink he should be required to answer the 
question. He cannot eh*ct not to answer it. Answer the 
question. 


By M r. (’oilins: 


g 

WIui 

it e 1 se 

d<> you do/ A 

. W< 

•11 

Q. 

AM »u 

make 

money in book 

nia k 

in 

:>, sir. 





Q. 

You 

don’t 

/ A. Xo. 



Q- 

You 

are sun* about lhal / 

A. 

v 

g 

You 

iiave 

never worked 

for 

K 


\ es, sir. 1 didn t make it making' books. 

Barton Gordon: Th.-it 1><- is mnvhant .•n-a-cl in sell- 
me- cigars, cigarettes and magazines. and his store is lo¬ 
cated at lid.) 14th St., and that the wife of the witness is 
keleher’s sister. The witness knows the witness (diaries 
I). I ayne, lie has been at his place of business, has know'll 
Payne for about two years, and thereupon the following 
occurred: ® 

“Q. Do you repiember his being in your place and having 
a conversation with him about three months ago, n't 
69 your place 11 db 14th St./ A. Yes. sir. 

Q* Dn that occasion did he say to vou ‘they told 
me they would lyt me off if I would testifv against Tack 
Keleher’/ A. Yes, sir. * " ' 
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Thereupon upon cross-? xamination 1 lie witness] was asked 
his occupation, lie stilted that it was 1 hat of a merchant and 
that lie was a brother-in-law of the defendant. | 

Dorwin L. Nichols: That he has known Pavno for about 
three years, and remembers having a conversation with 
Payne in the latter part of May 10*27 on the steps of the 
Franklin Square Motel: 

“Q. On that occasion did he sav to von ‘Tliev are not 
going to lock me up. I am going to he a good Government 
witness. Tliev told me that if I am a good Government 
witness I will get out of it-:’ A. Yes, sir. 

. | 

On cross-examination the witness testified tljat lie has 

known Payne since 10*20, he became acquainted with him at 
the Franklin Square Hotel: has seen Payne at 1[41J 11 St., 
that at the time lie was there lie did not see anything going 
on, which was about 12:15 one day, and that lh* did not 
see Keleher there: has known Keleher for about 1*2 years, 
never worked for him. That the witness knowj/s officer 
Burke, that he has seen him at 10*24 Vermont Ave., that 
Burke asked the witness about the roulette wljeel there, 
and that it was after January, and thereupon the witness 
was asked: 

“Q. After January. On tin* day you saw Officer Burke, 
under the circumstances you have indicated, when, before 
that time, had you seen him? A. Officer Burke? 

Mr. Wright: Just a minute. I object to that as 

70 irrelevant and not proper cross-examinatiOn." 

i 

1 

And thereupon the defendant noted an exception to the 
ruling of the Court, and thereupon the witness]; testified 
that he had never seen Officer Burke before that day. and 
that the place referred to was the place ot the witness; that 
he was not working for Keleher there, asked whaj -is occu¬ 
pation was, the witness testified that he was with J. E. 
Bromwell, his brother-in-law at 1230 14th St. in the plating 
business. That he was financially interested in the busi¬ 
ness. That he does not do any work. That sometimes he 
is around the place of business, that he is aroijnd there 

' I 
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quite a good deal, sometimes lie «loes work there, off and 
on, but does not stay there steady. 'That lie spends some 
of his time at 102-1- Vermont Aw., and bet on horse races 
there, the witness ran a place there, and took bets on horses 
there, and that it was the witness’s place. The witness 
testified that he did not take any bets there himself, that 
sometimes there would be several follows in there with the 
witness, and that they would play the horses, they would 
bet together. Officer Burke had asked tin* witness if then* 
was a roulette wheel in then*, and asked mo where it was. 
That Officer Burke came into the place of the witness, but 
did not arrest the witness, and tin* witness was not charged. 
The District Attorney persisting, tin* following occurred: 


‘‘Let us get straight on this betting proposition, now. 
Some of the fellows bet with you there, did tht*y f A. We 
bet together. 

Q. 1 am referring to vou, now. Did tliev bet with vou/ 
A. We would bet on horses among each other. Sometimes 
they would bet with me, and sometimes 1 would bet with 
them. 

Q. flow many fellows.' A. Sometimes another fellow, 
or two or three fellows: never over that. 

71 O. Bv the wav, how big was this place/ A. Just 

a small room. 

Q. Vou rented it / A. Yes. 

( t ). How much, rent did you pay.' A. sbn a month. 

Q. What did you pay it for/ A. Just to go down there 
and have a place to come around in the afternoon and sit 
down, if we wanted to play the horses. 

Q. You paid the rent yourself/ A. Yes. sir. 

Q. And you used to invite your friends in there to play, 
one with the other, is that the idea/ A. Yes. 


And thereupon William S. Adkins was sworn, who testi¬ 
fied that he was the (Jerk of tin* Criminal Court, and that 
at the request of Counsel for the defendant, he had pro¬ 
duced the records of the Court in this case, and in response 
to questions, testified that the records state that the at¬ 
torneys for John B. Keleher were E. F. Colladay. and 
Daniel T. Wright, Xos. 2. 3, 4, E. F. Colladay, and J. C. 
McGarritv. That Daniel Tliew Wright is not shown as at- 

• V 

torney for anybody except Keleher. 
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Thereupon counsel for t lie defendant offered! In evidence 
a paper showing that on the Jrd day of May jl927, T. M. 
Wampler entered Ins appearance for (diaries I). Payin'. 

j 

Carla Reberholt: The witness is employed at! the present 
time at the American Fox Institute, on the foi|rth lloor of 
the Rust Bldg. The witness worked in roomjblO Invest¬ 
ment Bldg., across the street from where she Sis now em- 
ployed, for Mr. Keleher this defendant, for a [year and a 
half. That the witness does not know a man naimed Pavne. 
(Mr. Payne was requested to stand in the ('our! room, and 
the witness was asked to look at him, and tost died that the 
gentleman at whom she was looking was not working 

_ : ' I 0 

72 in the Investment Bldg., at the time she Iwas. 'That 

c 1 

she never saw him there, That in the'[Investment 
Bldg., Mr. Keleher only had one telephone, thjere was no 
more than one; the witness never knew of anvbodv betting 
on horse races in the place. A real estate business was 
conducted in Mr. Keleher V office, the office was furnished 
with three desks, carpet upon the lloor and pictures in tin* 
room, there was a sign on tin* door John B. Keleher Prop¬ 
erties. Tlie witness made out rent bills and wilote letters, 
made out bills for rent. The properties which| they were 
handling, for which they were sending out bills,! were 1909 
19th St., and the Clifton, at 14th and Thomas Circle, and 
then there were a couple of other properties. 

In tin* building at 1909 19th St. there wen* aboijt 5*2 apart¬ 
ments and a roof garden, and Mr. Keleher ownejl that, and 
they were collecting rents for that property. j When tin* 
tenants sent in their cheeks, tin* witness senl oht receipts 
to them for the rent. The witness usually w'ent to the 
Bank, and there was a rubber slam]) in tin* office used to 


deposit to 

of tin* de- 
the busi- 


put on the back of the (‘hecks which read: For 
credit of John B. Keleher Properties. 

That the witness knows Mrs. Keleher the wife 
fendant, and with respect to tin* management o 

ness, she was at the office sometimes. ! 

I 

; 

Cross-examination: 

! 

Upon cross-examination the witness testified, that she 
worked for Mr. Keleher during the summer of j 1924. and 


i 
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remained in his employ until January 1and when she 
left his employ he was in room (510 Investment Bldtc- That 
the only duties of the witness were to take care of the rents 
on the property Mr. Keleher owned, she had no other 
duties, and that Mr. Keleher was in tin* general real estate 
business. 


And thereupon'counsel for tin* defendant interrupted the 
cross-examination with a request to ask further questions 
of the witness on'direct, and the following occurred: 


73 “Q. That was whether Mr. Keleher. 

would reach Mr. Keleher if In* was out 
and you wanted to got him by telephone. 


where you 
of the ollice 


Mr. Collins: 1 object to that. 

The Court : Sustained. 

AT r. Wright: 1 reserve the exception, 
proffer privately ? 

The Court: You can make it to tin* 

(’ollins can listen to it. 


Shall I make my 
stenographer. Mr. 


(The following proceedings took place out 
of the jury, at the stenographer’s table:) 


< >f t lie hearing 


Mr. Wright: I offer to prove that when Mr. Keleher was 

out of the office and she wanted to reach him by telephone. 

she would telephone to the Keleher Apartment House; that 

lie was there everv afternoon, and that she would alwavs 

• * 

reach him there by phone, at least once every afternoon 
while she was there." 


And thereupon the cross examination of the witness con¬ 
tinued. In response to tin* question whether the defendant 
had any other real estate business other than his own prop¬ 
erty. she testified that lie had some property, that he had 
sold some on Conn. Ave., tin* witness thinks that it was in 
the 1700 block, she does not remember how many pieces of 
property, and the District Attorney propounded the fol¬ 
lowing questions: 

“Q. But, with reference to any properties that you 
handled, and, in the main, his own properties, for rent, 
either the rent would come in and you would send the re- 



JOHN B. KELLE1IEK VS. UNITED STATES, j 


Oo 


ceipt for the check, or money that came in by ljnail, or the 
person would come in and pay? A. Yes, sir. j 

Q. That is, rents for apartments. Did you evhr have any 
other duties, other than that, with reference to these rents? 

A. I wrote letters, I kept some of the books. 1 ' 

i 

74 The witness testified that it was alwiavs letters 

I ; 

which she wrote, does not remember vriting anv- 
thing: else but letters, that she would recollect it if she had, 
and that in any case in which she wrote to a teilant, it was 
by letter, and that she is quite certain of that, (whereupon 
the following* occurred: 

”Q. Did you ever send any of those out (exhibiting; pa¬ 
pers to the witness)? A. Xot while I was (here. We 
usually wrote letters. 

Q. Your testimonv now is that vou never sent any of 
those out? A. Xo. 

Q. You are certain of that ? A. Yes. 

Q. You loft there in January? A. January 1. | 

Q. P»v the wav, this address that is indicated ion here is 
the address of the building* vou were located in, (wasn’t it? 
A. Yes. ’ | 

Q. filO Investment Building. A. Yes. 

O. And vou never saw anything of this nature (indicat- 
ing) around the office, did vou? A. Xo. 

O. You didn't do anv work for Mr. Pavne frorh January 

v • • ! • 

on. did you ? A. Xo. 

Q. I mean, for Mr. Keleher? A. X"o. 

O. At any time, at that office? A. AM. 

Q. You never worked at 1413 H St. X. W. foij* him, did 
you? A. Xo.” 

75 The witness testified that she had taken rent for 
the payment of the room occupied, in response to 

a question from the District Attorney as to whether she 
ever disbursed anv monev for Mr. Keleher in! payment 
of rent, and thereupon the following occurred: j 

“( c ). Did Mr. Keleher ever have you disburse any moneys 
for the purpose of paying rents, as distinguished lrom col¬ 
lecting rents? A. AM, I don't think so. 

Q. Did Mr. Kelleher rent any properties, to your knowl¬ 
edge? A. Xo.” 
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(hi redirect examination tin* witness testified that Mr. 
(’oilier usually wrote the advertisements for the newspa¬ 
pers. and the witness usually took them to the papers, 
they were advertisoments telling about the different apart¬ 
ments we had to rent, the size, and the price. 

(hi Recross examination the Assistant District Attorney 
asked the following questions: 

*‘( t h What was (’ollier's full name, Miss Reherhohl, do 
you remember/ (after a pause). If you cannot recollect, 
it is ported ly all riidit. One more question. Do von re¬ 
member Mr. ("arues up there. Did he ever conn* in tin* of¬ 
fice. A. I don't remember. 

Q. Any other man besides the gentlemen whose name I 
asked you to recall/ Any other man besides him? A. 
There was a Mr. Nolan in the office. 

M r. ('ollins : 'That is all." 

James A. Boorman: That In* is in the real estate busi¬ 
ness. his office is located in tin* Investment Bld,n\. he knows 
tin* defendant Keleher. and knew where his office was lo¬ 
cated in tin* Investment Bldi* 1 .. had Occasion to visit Mr. 
Keleher there on business matters real estate* busiin*ss 
matter- a uood many times, and the following oc- 
7b curred: 

“( t h Mow many phones did he have in his office while 
you were there, when you were there*/ A. Me had a secre¬ 
tary there that had a phone, and that is the onlv one that 
I can n‘collect. There may have been an extension on that 
phone. 1 don't think there was, though." 

( Toss-examination: 

1 hereupon upon cross examination, tin* District Attorney 
requested Miss Reherhohl to stand up, and sin* complied 
with the request, thereupon the witness was asked: 

“Is that tin*! secretary," to which the witness replied, 
'A es , and the witness testified that every lime Ik* went 
to the office, she was hen*, working as a secretary, and the 
last time, on tine last occasion tin* witness recalled i^oiiiLf 
then*, she was still his secretary, “I think so, I am not cer¬ 
tain ot that.'* l'lie witness never visited any other room 
other -— bib in the Investment Building, which Keleher 
occupied. 
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Charles E. Bishop: Tl*-it lie is Assistant secretary and 
Treasurer of the Washington Loan corporation, owners of 
the Investment Bldg. 'Die witness was Assistant Manager 
of the Investment Bldg., and knew the space occupied in 
the Building by tin* defendant Kcleher, lie was frequently in 
it: the charwomen had pass keys to the office] there was 
only one telephone in the office to the knowledge of the 
wit ness. 


Cross-examination: 

()ii cross-examination the witness testified thajt he is now 
Assistant Manager of the Building. That Kcilehor occu¬ 
pied room 610, the witness had been to his office 44 we all 
had Master Keys". That the witness had beeiji to the of¬ 
fice when Kelehcr was there. That the witness did not 
know of any other office other than the one mentioned in 
the building which Keleher had, and the witness tes- 
77 tiiied that he did not have any other office in the 
building. That he did not have with hini|anv record 
respecting any rentals of offices by Keleher. 

Benjamin B. Brown: That In* lives at 1731 Willard St., 
is an (‘leva.tor operator, worked for the defendant Keleher 
in the neighborhood of two years, at the Keleher Apartments 
at 1900 19th St., was there in 19*26 and 1927, the] witness is 
sure that he worked for him in the Fall of 1926, (lie witness 
was there when Keleher bought the apartment ’house, and 
had boon there for seven vears, and remained working 
there after Keleher bought it. In the Fall, in] November 
1926, Keleher had an office in the Bldg., a temporary office. 
The apartment house had 31 or 32 apartments, |and a roof 
garden. And thereupon the witness was asked] what time 
of the day Mr. Keleher would be at the apartment house 
in November 1926, to which objection was made', which ob¬ 
jection was sustained, and to which the defendant duly 
noted an exception, and the witness was not ><|‘nnitted to 
testify and thereupon the following occurred: 

i 

“l offer to prove that if the witness were permitted to 
answer In* would testify that every week day of] November 
1926, Mr. Keleher was there from 10 o'clock in the morn¬ 
ing until b o'clock in the afternoon." 
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During November 1920, the witness saw Keleher at tho 
a partment liouke every day, lie* would come there around 12 
o'clock and remain until about 0 or six thirlv P. M. TTe 
took an active part in showing tin* apartments, relieving 
me ot the duty that I had before he had taken the apart¬ 
ment over. 


< Yoss-examination: 

1 hereupon upon cross examination, the witness was asked 
the following piu'stious and gave the following;* replies: 

"D. 'I hat was all during November, was it ? A. Well, 
yes, November let us see, now—well, during the 
7S Fall, yes, the beginning of 11 u- Fall. 

tj. 'i on mean he started to do that at the begin¬ 
ning of tin* Fall/ A. No, he didn't start. He was up there 
t rout Sept ember on. 

( t ). From September on? A. Yes. sir. 

Q. I ntil when? A. Well, until the apartment was sold." 

It was about six months after the time he first started to 
come to the apartment house when it was sold. And there¬ 
upon the Assistant District Attorney persisted: 

“( L ). Was it six months after the time lie first started 
to come there in September, or was it a year after? A. It 
was not six months. 

Was it better than four months? A. Around five 
months. 

(>. Around five months. So that in September, October. 
November and December, he was there every week day. A. 

^ os, sir. except Sunday. 

Q. Except Sunday. A. Yes. 

O. From 12 until 0? A. Twelve, ves." 

1 he witness testified that his recollection was that on the 
28th day of December 1 026. three days after Xmas, Keleher 
was at the apartment from 12 until 0 o’clock in that day. 

Claude W. Washington: Th at he is a chauffeur and jani 
tor. he had worked for the defendant Keleher at 1009 10th 
St., went to work for him in May 1020, that he had an office 
there, a temporary office, the witness has seen him there 
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during the day tilin' on week days, quite often, nearly 
79 every dav he came around, generally came about 
ilium, and would lctnain until late in tlul* afternoon, 
four or five o'clock. While there he would showjapartments 
and look after the interest of the building. The witness re¬ 
mained working there for over two years. 


(Toss-examination: 

i 

i 

'The witness testified that to the best of his|knowledge, 
from May until September the defendant came tp the apart¬ 
ment House about 12 in th • day and remained there ap¬ 
proximately until five or six o'clock, sometimes!later. The 
witness was still janitor at the apartment durjng Novem¬ 
ber and December, and tin* defendant continued! to come to 
the apartment house about 12 noon and leave! about five 
or six I\ M., not everv week dav, nearly everv week dav. 

Mrs. Anna T. Keleher: That she is the wife of the defend¬ 
ant. That she knew her husband has an office in!the Invest¬ 
ment Bldg., the number was fi 1 (). After Mis?) Reberholt 
left tin* office the witness was there quite often, [most every 
day for awhile: the witness took part in the management 
o|* the business conducted in the office, when Air. Keleher 
would leave, I would stay there. In case any tenants would 
call 1 would take care of them, and refer them tb him when 
he would go up to the Keleher Apartments; he jwas at the 
apartment nearly every day: the witness reached him there 
by telephone very often. That the witness had nothing to 
do with collecting the rent, Mrs. Yornini in thejapartment 
would collect the rent in that building. Thereupon the wit¬ 
ness was shown a paper marked exhibit Xo. 20j consisting 

1 | 

of five separate sheets of paper, and testified that it was 
in her hand-writ ing and that they contained tlu|* names of 
persons who were friends and acquaintances hf “ours". 
'That she had it in the Investment Bldg, in 610 [and it dis¬ 
appeared very suddenly and the witness never jaiew what 
happened to it. 

80-84 The witness has seen Charles D. Payne) a witness 
for the Covernment a few times. Asked Nvhether he 
was ever in the office in the Investment Bldg, while the 
witness was there, she testified that one afternoon he came 
in there while T was there, and it was right aftei that that 
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I missed my sheet, within a week, The witness testified 

their was a small rubber >tamp used in the oftico with 
the words on it 1* or deposit to credit of John P*. Keleher 
Prop' rtn y. that that was used jo stamp the hacks of 
cheeks when the tenant" would come in: and that the wit¬ 
ness had missed the stamp the following day, the day after 
Mr. Payne had horn in then*. 

And thereupon then* was read to the jury bv Defense 
{ onnsel (lovernmeiii hxhihit Xo. *20 which the witness 
l aym* identified as beim? in d(*fendants handwriting and 
hein.tr a list of bettors end tlnnr addresses. 

So < ’ross-examinat ion : 

1 hereupon upon cross-examination the District Attorney 
asked the tolIo\vin«r <pu*stion>, and the witness made the fol¬ 
lowing replies: 

“( t >. Mrs. Knlehei*. you are the wife of the defendant 
here, an* you not ? A. Yes, Mr. 

Q- -\nd 1 believe all day yesterday, while Payne and tin* 
others were lest it vimr. you were sittinir in the court room, 
were you not ? A. ^ e<terdav ^ rs. sir. 

Mow lone , have you been married to your husband? 
A. Let Ule see ; about three or tour veal’s. 

Which is 1 1, three or four.’ A. 1 think it was three 
years tin* 1st of laM Mav. 

'l ou don t remember the day von were married? A. 
Xo, 1 do not. 

Von don’t I'eniember the date? A. The 1st of Mav 1 
was married in Pa It imon*. 

Q- on are npt sure w!n*ther it is three or four years? 
A. 1 am not sure whether it is two or three years. 

Mow lon.ir had you known Mr. Keleher prior to that 
time. A. 1 have known Mr. Keleher tor ton or eleven 
years." 

I hat tin* witness startl'd to l»o to the office in the Invest¬ 
ment Bid-, in th‘‘ summer of W2b, that she went over and 
took active partj in the olfice: Miss Keberhold had left the 
winter, previous to that summer. There was a Mr. Collier 
associated as Mr. Kelehor's manager, and the witness 
doesn t think anyone else was associated there. Some da vs 
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the witness would go in tlie morning and stay there, and 
would have lunch and stay there all afternoon, that is, if 
Mr. Keleher needed her. Tin* witness did difference 
^ t 1 him, and thereupon the following occurred: 

**Q. I mean, did you stav over there every morning 
until ai tornoon, as a rule.’ A. \ on see, we had several 
apartments, and Mr. Keleher advertised quite! a hit, and 
many times 11 m* people would call up—inquiries about 
aj)artmeuts and, of course 1 , somebody had to jhe there to 
answer tIn* telephone. 

Q- \\ ere you there in May.’ A. May, 1 am nf>t sure, hut 
I know I was there during that summer. I just can’t re¬ 
member. 

1 he witness was asked whether Payne was iin anv wise 
identified with that office, tin* witness who had {testified on 
yesterday lor flu* (lovornmenl, and Mrs. Keleljier testified 

Xo. | hat prior to coming to (ourt sin* had seen him a 
couple ot times, she did not remember how many times, but 
she never knew him real well, they were never trerr friends 
or anything. 

The witness testified that from May, 192fi, u}|) to and in¬ 
cluding- the 1st day of January, 1927, her husband would 
go to filO Investment Bldg., in the morning with Mr. Ool- 
lier, many morning's, would stay there in the mojrning, they 
had a lot of work to do in the Keleher apartments. They 
had several apartments vacant there, and they would go 
up there. I hey had an office up then* in the! apartment 
also. lie would go up there nearly every dav. {Some davs 
he would go up to tin* apartment house in the mjorning and 
some days In* would go up there in the afternoon. There 
was no definite time that In* would go there. r lfhe witness 
thinks that he went lo the apartment house in iXovember, 
192b, every day because there was a lot of work! to he done 
there, and ho had to go there. 

I he witness does not remember the day her husband 
was arrested in connection with this charge. Sliie saw him 
that day: “Mr. Keleher had been ill, and 1 believe he had 
been to tin* Doctor to that day." Asked if shejknew any¬ 
thing about his being at 1412 II St., t^ie witness 




testified that she never knew anything jabout that 
address: that she did not know anything about his 
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arrest. The witness found out In'or that her husband had 
been arrested: lie came home that niirlit, but lie did not dis- 

i _ # 

cuss anvthinu- with the witness about heinsf arrested. 

* ' 1 • ' 

Asked what work the witness did in the office when she 

was there, tin* witness testified: 

“A. Why. Mr. (’oilier, he would take care ot the hooks, 
and 1 would stay there while lie would iro up to the apart¬ 
ment about the .inquiries a- i told you before, in case any¬ 
body would call up about apartments. I would be there, 
and incidentals l would do around the office. 

( t >. In other words, tin* work was the collection of rents 
on the apartments, is that the idea* A. Mr. Keleher had 
quite a bit of real (‘state which he took care of himself. 

( t ). The collecting of rents in connection with it? A. Xo. 
He took care of it all himself. lie sold and bought dif- 
ferent pieces of property.*' 


The witness remained until after Xmas 1926: the wit¬ 
ness does not lKe the typewriter: she did not write letters 
occasionally for her husband: tin* witness would take clip¬ 
pings <>ut of the papers and send them to different pros¬ 
pects, just address the envelope herself, prospects, tenants, 
people who would be interested in apartments. While the 
witness was pre>eni In* would sometimes dictate letters to 
Mr. (’oilier: In* transacted all hi> business in the office: 
people would come in there about real estate, and he would 
discuss it with them. 

•*<J. This list that you speak of, Mrs. Keleher, was a 
IK: of vour friends and vour Husband's friends? A. I 

• I • 

told you what i: is. I will do it just now. 

O. Hid n’t vou tell us that it was a list of vour 

V • • 

88 friends ? A. It was a ('hristmas list, which I kept 
for mv friends, to send out (’hristmas cards to, and 

• i 

1 just happened t,o have it over there in the office. 

O. All these people were friends of yours? A. Some 
were acquaintances, and many people 1 didn't know, who 
were friends of my husband. 

( c ). It was simply a mailing list that you had for the 
purpose of mailing- (’hristmas cards? A. Christmas cards, 
ves. sir. 


« % 
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The witness testified that she had tlie list in (lie Invest¬ 
ment Bldg*, in room 610: 

i 

“One day I took it over there to finish it. ! I used to 
keep it there; when names come to me, 1 jot them down. 

I do it right now, because at Christmas time !I am verv 
busy. 1 don't know how it got in the office. I t<j>ok it over 
there one day, and I just left it there, and it disappeared, 

and I never have looked for it since, until I savf it here/’ 

I 

j 

The witness testified that she had a list right }iow that I 
keep of all my friends, that it is as long as the list shown 

her bv the District Attornev. 

* • 

j 

And thereupon the defendant rested his case. 

i 

Testimony in Rebuttal in Behalf of the l Hited\States. 

I 

And thereupon the United States to further maintain the 
issue upon its part joined, called Charles D. Paype, and he 
testified that at no time did he steal Government Exhibit 
Xo. 2<) from tht* office at 610 ! nvestincut Bldg. That he did 
not steal the rubber stamp which was referred I to in the 
testimony, as coming from 610 Investment Bldg.j That he 
never at any time had anything to do with the putting of 
this paper, or the stamp in the premises 1413 H St. X. W. 
in this Citv. 

89 And thereupon both the Government an|d the de¬ 
fense announced the case closed: ! 

90 And thereupon the Court charged the jujry as fol¬ 
lows : 

The Court (McCoy. Chief Justice): j 

! 

Ladies and Gentlemen, let me say, in beginniijg, not in 
the way of criticism of anything that counsel on ejther side 
lias done, that if vou should think tlial anvthing filial either 

• i 

counsel has done was just something which perhaps ought 
not to be done, do not let a thing like that infiu<|nce your 
verdict. Even I may say things herein in the excitement 
with a manner which is perhaps not as cool as the manner 
I have of speaking now, on an occasion of this kind. But 
that ought not to influence the Government’s case. It ought 
not to influence the defendant's case. Those things just 
happen in the course of a trial, and should be forgotten by 
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tin* .jury, certainly while they an •onsiderin.ir the verdict. 

I Ik* only tiling tor you to consider i> the evidence in this 
case. Is it sufficient to convict thi> defendant. or isn't it. 
undei the lilies I shall liivc you On that evidence, and on 
that e\ ideiirc alone, it is t'«»r you to art. 

\ on must presume this detendant to he innocent. He is 
not required to prove his innocence, and m considering tin* 
testimony in the case you must look at that testimony in 
the 11.el it ot the presumption ot innocence. I hat pre>ump- 
tion abides with him throughout the trial of the rase, and 
throughout your deliberations of the ca^e. until, if at all, 
tin* evidence convinces you of his euilt beyond a reasonable 
doubt: and it is your dutv i! ])ossil>Ie. to reconcile tin* evi¬ 
dence in tin* case with this presumption of innoreiiee. 

I he burden ot proof is on the (Jovernment to satisfv vou 
beyond a reasonable doubt that this defendant is guilty. 

I In* burden is on the government to prove tin* case set out 
in the indictment, in every material part, beyond a reason¬ 
able doubt—that is to say. the essential facts which, if 
proved, constitute the crime. 1 will speak to vou 
hi about them in a minute or two. 

Before you can lawfully return a verdict of iruiltv 
you must find that (‘very element essential to establish 
iruilt has been so proven. It* every such fact has not been 
so proven to your satisfaction beyond a reasonable doubt, 
then tin* defendant is entitled to the benefit of the reason¬ 
able doubt that you may have, by an acquittal. 

Now. a reasonable doubt may be defined to mean such a 
doubt a< will leave tin* juror’s mind, after a candid and im¬ 
partial investigation ot all tin* evidence, so undecided that 
he is unable to say that In* has an abiding conviction of tin* 
defendant's iruilt. or such a doubt as. in tin* graver and 
more important transactions of life, would cause a reason¬ 
able and prudent person to hesitate and pause*. 

If. after a candid and impartial consideration of all the 
evidence tin* jury has a doubt as to tin* iruill of the defend¬ 
ant. as thus deiined. it is its duty to irive the defendant the 
benefit of that doubt and to vote to aepuit tin* defendant. 

A conviction should not be had upon a suspicion, how¬ 
ever strong, or a probability of uaiilt. but irnilt must be 
proved, as I stated to you a minute asro. 
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nre to do 
unfavor- 


On the other hand, the law in regard to reasonable doubt, 
requiring that the Government shall so satisfy! von, does 
not call upon the Government to establish a ease tjo a mathe¬ 
matical certainty, or beyond peradventuro. It ijs guilt, as 
1 have said, beyond a reasonable doubt. A reasonable 
doubt means just what it says, a reasonable doult : nothing 
capricious; nothing except what is raided by what you hear 
from the witness stand and what you see there, j 'The jury 
is the sole and exclusive judge of the facts, of it lie credi- 

• I 

bility of the witnesses, and of the weight of thoi evidence; 
and the question whether or not, upon a consideration of 
all the evidence in this ease this defendant is guiltv 
d2 or not guilty of tin* charge made against him in this 
indictment, is a question which the jury ;jlone have 
power to decide. 

The defendant in this case, that is. the defendant who 
is on trial, has not taken tin* witness stand. IrT<» had a 

i 

right not to take the witness stand, and, having aj right not 
to take the witness stand, it follows that his far 
so must not lead the jury to draw any inference:* 
able to him from the fact that he has failed to take the wit¬ 
ness stand. 

Of course tin* law as 1 have just stated it to you has to 
do with each and every count in this indictment!. 1 have 

• i 

just said that it is your function to pass on the fajets in the 
case. There are some 2d counts in this indictmenj. T shall 
probably refer to some of tin* ovidenee in the case.lnot, how- 
ever, to let you think that I attribute any particular weight 
to it, or to let von get from me, if bv chance I have anv 
views, my view as to what the facts an* as disclosed by the 
evidence, but simply by way of illustration. I may say, in 

regard to some of the counts, that if von find suchlaud such 

‘ ■ . . . 1 
to be the fact, then the fact so alleged in tin* indietjment has 

been established. That, of course, moans to find! it under 

the burden of proof, as I stated it to you. 

Of course, each of tin* counts in the indictment have to 
do with the violation of tin* gaming law. The first four 
counts in the indictment, has already been told t<|> you, do 
not go further than to say, in general, that in certain ways 
specified in the statute which, governs the case herb, the de¬ 
fendant has done something. 1 will take up those first four 
counts. 
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I in* tii>t thive counts alleye tl at tin* delendant set u}> 
;md kept something which tin* statute says should not he 
set up and kept. That is to say, in the first eount in the 
indictment it says that lie set up and kept a yaminy table 
lor use in 1 >et t ill” - on horse racing;. Tin* second eount 
bd says he set up and kept a yaminy device for use in 
hettiny on horse races. 1 am not yiviny you the 
exact lanyuaye. hut that is tin* suhstance. as to the use* to 
which it has been put. 

The third count in the indictment says that he set up 
and kept a pi; ce tor betting on horse races, >o, vou see, 
you shall consider in connection with those counts in the 
indictment, the question of setting up and keeping. 

There is no evidence in the case here t«> the effect that 
the defedant on trial actually took those tables, or the de¬ 
vice. or a place physically and set it up. We say. some¬ 
times, that a person sets up a table, or what not. It is not 
necessary to prove that he did anythin-- of thal kind, but 
“tin* settingup" referred to in tin* statute, for the purpose* 
of this indictment, means “had it there.“ that lie provided 
paraphernalia to do the thine which the statute savs was 
the purpose of setting up that table. 

So. if yon find that the defendant 1\ el eh or, either through 
himself or through anybody else there, did provide that 
table, or the device and 1 am cominy to that in a minute— 
for the purpose'of having bets made on horse races, then 
that much of tin* essential fact of the indictment in reyard 
to those three counts would have been established. 

It says also ‘fkeep.'” 1 hardly need to define that in a 
case of this kind. Tt says Keleher had those things there 
for a purpose which is forbidden, and which purpose is set 
forth in those three counts in the indictment. 

Xow. just let me yive you a definition of what a yummy; 
table is. I read this from the statute, so that there can be 
no mistake about its beiny tin* definition that is applicable 
to this case here, in the District of Columbia. 


e 


“All yames, devices, or contrivances at which money, or 
anv other thiny. shall be bet or wayored. shall be deemed 
a yaminy table within the meaning: of these sec¬ 
tions.’* 
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set up ami kjept a gam¬ 
ing table for the use of hotline on horse* rjaces. Cor¬ 
rect 1110 if I am wrong. Tlioro i< sonic* evidence jin iho ease* 
in regard to there having been a table in that jdace, back 
of the partition, as I remember, in which it is saild that bets 
were taken. If you tind that, that would prove one of the 
essential elements in tin* indictment. 

But, if T am not mistaken there is evidence* that there 
wore several telephone receiving sots in there bjiek of this 
partition, where they said tin* bets wore taken. [Under tin* 
definition which 1 have .just road to you from 11 uf statute, a 
telephone receiver used for tin* purpose of belting is a gam¬ 
ing table. So, under the first count of tin* indictment, if you 
should find that those telephone receivers wen* in there and 
that they were set up and kept by this defendant for the 
purpose of gaming, as charged in that first count! in the in¬ 
dictment, there would be an essential fact whiclij had been 
proved. 

The second is that he set up and kept a gamingjdevice for 
horse racing. A table would be* a gaming devijee. Tele¬ 
phone apparatus would be a gaming device. 

I think 1 have said that under the third count the words 
“set up and keep a place for tin* purpose of having bets 
made on horse races/’ the words “set up and keep’’ have 
tin* same significance, practically, as they have* i i tin* first 
two counts of tin* indictment. It means “have* ajplace" or 
“establish a place/’ 

You have* heard tin* testimony and tin* evidence hen*. 
There is evidence tending to prove that ihis defendant did 
that thing. I am not going to recite it. It was sajid that he 
paid rent. If T am not mistaken. Correct mej if T am 
wrong. 

Mr. Wright: I did not hear that Your Honor, j 

The Court: There was evidence that he paid thj* rent. 

Mr. Wright: The defendant? Xo. i 

Mr. Collins: Xo. | 

i 

95 The Court : Then I take it back. There is| evidence* 

here to the effect—I am not saying it is so that lu* 
hired Payne and paid him. That evidence you nay con¬ 
sider under the third count of the indictment as setting up 
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and keeping a place for betting or horse races, just as you 
may consider it under all the other counts of tin* indict¬ 
ment. 

I have omitted to mention the fourth count in the indict¬ 
ment. The fourth count in tin* indictment charges that tin* 
defendant knowingly permitted to be set up a gaming table 
for the purpose of betting on horse races, in a place which 
was in his possession or under his control. There tin* 
phrase ‘‘set up" is to have the same interpretation as in 
the other counts of tin* indictment. The words “gaming 
table" are to have the same interpretation. Then, tin* 
other question is. were these premises in his possession or 
under his control? You have heard evidence about that, 
and I shall say nothing further about it. 

Xow we come to tin* 20th. 21st. 22nd and 22rd counts of 
the indictment. The 20th says that tin* defendant set up 
and kept a gaming table for gambling purposes bv the use 
of cards, tin* only difference between the first count in tin* 
indictment and the 20th count in the indictment is that the 
first relates to gambling by hotting on horse racing, and the 
other relates to gambling by tin* use of cards. Yon have 
heard the testimony giv-n in regard to a game of black-jack 
being carried on there: it being 1 he same, except in that one 
respect, it is not necessary for me to say anything more 
about the 20th than I have said about number 1. 

The -1st counit charges that this defendant set up and 
kept a gambling'device for the purpose of being used for 
playing a game or cards in gamblin . That is just tin* 
same as number 2, except for the sort of gambling that it 
was sot up for, according to the allegation in the indict 
ment. 

96 The next count, 22. is that he set up and kept in a 
certain place for betting on the results of cards. 
That is just tin* same as tin* third, except that the game is 
different. 

The 23rd count in the indictment charges that lie per¬ 
mitted to be set up and used a gaming table for betting on 
cards in premises in his possession or under his control. 
That is the same as the fourth, and 1 will say nothing more 
about that: again, the only difference being that one is 
cards and the other is horse races. 
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Now we come to tile., fifth to the 19th counts inclusive. 
Each one of those counts charges the making of a bet. 
Tliev charge the making of a bet against this defendant. 
Those are practically the essential allegations of those 
counts o to 19. 

Now, vou have heard me sav already that it makes no 
difference whether or not the defendant lvelehtjr took any 
one of those bets. If I am not mistaken there is some evi¬ 
dence to the effect that he did not take a bet or bets on a 
certain day. 'That would be evidence, then, foil your con¬ 
sideration, to the effect that he did it. But evein if he did 
not do that, if Pavne took each and every other ibet in that 
place and he did that as an employee of Keleljer, or was 
permitted by Keleiier, in tlu* place under Kelehe^hs control, 
if it was,—to do that thing; the charge, if you so lind, under 
each of the counts which I have mentioned, in regard to 
which you do so find the fact to be, would have ()een estab¬ 
lished as against the defendant Keleher. 

I mav sav that, of course, it goes without saving that the 
evidence in regard to specific bets is evidence ip the whole 
case. Tt is evidence in regard to each count of j the indict - 
uncut which charges making bets on horse racing. That 
evidence is not confined merely to those counts where a 
specific hot is alleged to have been made, but to (the counts 
with regard to keeping a place for gamingj, a gaming 
97 table, or a gaming device, and permitting gaming 
to be done in a place under the control jof the de¬ 
fendant. 

Xow, Payne, on his own confession, is an acconjiplice here 
in tin* commission of the crimes alleged in these! counts in 
the indictment, or. at least, with regard to some of them. 
He is an accomplice in this case. The law is tlmf tho testi¬ 
mony of an accomplice miut bo scrutinized wit 1 1 i suspicion 
and considered with tin* greatesl care, especially for the 
pin pose of not convicting a defendant upon the uncor¬ 
roborated testimony of an accomplice. There rnajy he, I am 
nol saying that there is, in this case something! of an es¬ 
sential nature in regard to which Payne isj not cor¬ 
roborated. Thai is for you to say, and you can jveigh any 
such thing in the light of what 1 said, and should so weigh 
it. But lie is corroborated by one who is not an accomplice, 
in the testimony which was given here, bv Mr. Shivers. 
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The fart that Mr. Shivers was in the government employ¬ 
ment and went to this place in the performance of his 
duties, to make lu*ts. and did bet, does not put him in the 
position of an accomplice. <>r of a guilty person at all. It 

i< true that the jurv mav. if it believes that anv witness has 

*• • • « 

knowingly testified falsely to a material fact in a case in 
regard to which fact that witness could not well 1 m* mi-- 
taken, disregard all of the testimony of that witness, as 
well as that part of it in regard to which the .jury thinks 
the witness has so testified falsely. The jurv mav disre- 
gard if, but is not obliged to do so. Obviously that rule 
applies not only to government witnesses, put also to wit¬ 
nesses put on the witness stand by the defendant. 

There has been comment made here in regard to the 
failure to call anybody whose name appeared on a certain 
list, which list, as I understand it, somebody testified to as 
being a list of patrons. You should not draw any inference 
because the government has failed to produce any such 
person. There is no such rule of law applicable to a situa¬ 
tion of that kind. 

ps I will not explain to you what the rule of law is. 

but here are people who. if the inference could be 
drawn from that list which was drawn by counsel for the 
defendant as a true inference, were gambling. Can the 
government have anv inferences drawn against it bv vir- 
tin* of the fad that, with that information, they did not 
produce these witnesses.’ Not at all. Suppose they had 
produced one and had not produced any more, or suppose 
they bad produced half that number and not produced the 
entire number. jCould any inference be drawn against the 
government because they had not produced those witnesses.’ 
Xot at all. Do not draw any such inference as that. It 
would not be a proper inference for the jury to draw in this 
case*. 

I'nlos I am asked to sav something further to the jurv 
1 will not sav anything more." 


Thereupon the defendant noted exceptions to the charge 
of tlie Court as follows: 

*‘\Ye reserve an exception to your Honor's definition of 
a gaming table as a telephone receiver: also that a tele¬ 
phone may be a gaining device: and that part of your 
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I 

Honor’s charge which ’ated, in substance, that it made 

no difference whether the defendant actually! took bets 

* 

himself. 

The Court: I said it made no difference witlj his tcuilt, 
whether he did or not, in those cases where the! testimony 
is that he did not take the bets himself, but wjhere, as L 
said, the jury finds somebody else did it for hinji. Is that 
the part you mean .’ 

Mr. Wright: That is the part I mean.” 

“I also except to that part of your Honor’s charge 

wherein von sav that tile jurv cannot draw inference from 
• • • • • 

the failure of the Government to call any other! witnesses 
except those that were called. 

Tlie Court: Xo: not any other witnesses, Judge AVright 
but anv of the witnesses whose names art* on a list. 
Of) which 1 understood was claimed to be a list of pa- 
t rolls. 

Mr. Wright: Then, as I understand vour IToinor’s ml- 
mg, they can consider the failure of the Government not 
to call others who were shown to have been in tlije place at 
different times? | 

d’he Court: ’i'o have been in the place? Xo. jl will say 
the same thing about that.” 

( Jus! ructions.) 

I 

i 

100 I pon tin* trial of this case the following instruc¬ 

tions to the jury were requested by the defendant 
and the Court mad' 1 these rulings indicated with respect 
to each: 

I 

1. The law does not permit tin* jury to find the defendant 
guilty upon the testimony of an accomplice alontj. There¬ 
fore. before you can find the defendant guilty on|the testi¬ 
mony of Charles 1 \ Pavne. vou must find that Pavjie’s testi- 
mony is corroborated by other testimony in the clise, upon 
the point that is essential to guilt. In other Jwords, if 
Payne has testified to a fact essential to guilt, you can not 
convict the defendant unless there is other testimony which 
corroborates Payne's as to the existence of that s'gme fact. 

Refused. Exception. 

W. I. McC., C. J. 
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-• 1 he low requires tin* agreeimnt of all twelve minds 
ol tin* jury !><*}<>n* tin* verdict of guilty can he rendered, 
ilii- d«>e> lint mean that tin* jurors should make up their 
own mind- i!!<?•■}>« a Ti«]«> ii! of discussions with and the view of 
their te 11 <»w jurymen. 1 > 11 1 it does mean, that if after a 
lair and candid e<m>iderathm <>t the evidence and a fair 
and candid discussion with fellow jurors and proper def¬ 
erence for their opinion-, that never!heless after that each 
juror s mind must he satisfied ol the defendant s guilt 
heyond a reasonable doubt, or it is his duty not to surrender 
his own convictions, ju-t beeau-e tin* majority of the jurv 
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co n-id r rat ion of ad tin* evhhuee in this case this defendant 
is guilty or no! guilty of tin* charge made against him in 
this indict nieiit iis a «|Ue>tion which tin* jury alone have the 
] lOWrl' to decide. 

(i ranted. 

\\\ I. Mr( ('. ./. 


4. The ('ourt instructs tin* jury that the defendant at 

the outset of this trial i- presumed to be an innocent man. 

He i- not ref|uir**d to prove himself innocent or to put 

m any evidence at all upon that subject. In considering 

tin* testimony in tin* case you must look at that testimony 

and view it in it lie lighi of the presumption with which 

tin* law clothe.- the defendant, that in* is innocent, and it 

is a preemption that abides with him throughout the trial 

of tin* ca-e until tin* evidence* convinces von of his guilt 

bevoud a reasonable doubt, and to a moral certaintv. The 
• *■ 

presumption of innocence prevails throughout the trial, 
and it is tin* duty ot the jury it’ possible to reconcile the 
evidence with this presumption. 

Refused except a- charged. Kxception. 

W. 1 . Mc(\. r../. 
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T). The jury is instructed that a conviction of the defend¬ 
ant cannot be had upon a suspicion however strong or a 
probability of guilt, but guilt must be established beyond 
a reasonable doubt. 

! 

Granted. 

W. I. McC., C. J. ! 


(>. The Court instructs the jury that a probability of the 
defendant's innocence is a just foundation for a reasonable 
doubt of his guilt, and therefore, if the jury find that there 
is a probability of tin* defendant's innocence, tbe¬ 
lt)- should find a verdict of Xot Guilty. 

i 

Refused except as charged. Exception. i 

W. I. McC., C. J. | 

i 

7. 'The Government is bv law burdened with the obliga- 
lion of proving tin* case set out in this indictmeijt in every 
material part, beyond a reasonable doubt: and ljiefore you 
can lawfully return a verdict of guilty, you inns) find that 
everv element essential to establishing guilt has been so 
proven. The law demands acquittal, unless every material 
and necessary fact upon which a conviction djepends is 
proven beyond a reasonable doubt. 

A reasonable doubt may lx* defined to mean sudli a doubt 
as will leave a juror's mind, after a candid and jimpartial 
investigation of all tin* evidence, so undecided that he is 
unable to say that he has an abiding conviction of the 
defendant's guilt, or such a doubt as in the graver and 
more important transactions of life would cause ia reason¬ 
able and prudent man to hesitate and pause. 

If, after a candid and impartial consideration jaf all the 
evidence, any juror entertains a doubt as thus defined, it 
is his dutv to give the defendant the benefit of tlliat doubt 
and to vote to acquit the defendant. I 

Granted. 

W. I. McC., C. J. \ 

i 

S’. You are instructed that under the law of thjc United 
States in the trial of indictments a defendant at| his own 
request, but not otherwise, is a competent witness,!(the law 
further provides that the failure of a defendant!to make 
such a request shall not create any presumption) against 
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him. (A defendant has tin* right to stand on the* legal 
presumption of; innocence, and In* lias a right to rely upon 
evidence !<>f witnesses other than himself, and, (if a 
10.*> defendant does not testify as a witness in a ease, 
that fact must not and can not he considered in anv 
way against him: (and, regardless of whether he has or 
has not testified in his own hehalf, unless you are satisfied 
of his guilt heyon// a reasonable doubt, as the Court has 
defined it. then vour verdict must he not guilty. 

Kef used except as charged. Kxception. 

W. I. Mc(\. (\ .1. 

To the refusal to grant separately each instruction 
asked by tin* defendant an exception was duly noted. 

104 The search warrant and affidavits referred to in 
this case are in the words and figures following 

to wit: 

105 In tin* Police Court of tin* District of Columbia. 
PisTiiicr or Columbia, ss: 

< >n this twenty-eighth day of December in the year of our 
Lord one thousand nine hundred and twenty six, personally 
came before me, tin* Honorable Cu> A. Sehuldt. Judge of 
the Police Court, District of Columbia, om* Robert L. Shi¬ 
vers, who being duly sworn according to law, doth declare 
and say: 

That on the third day of November, lb'Jfi, and at the prem¬ 
ises known as and called No. 141 J 11 Street, Northwest, in 
the citv of Washington and in the District of Columbia and 
within tin* jurisdiction of this Court, tin* said Robert L. 
Shivers, did tlieii and then* place with one Charlie Payne. 

a certain sum oflmonev, to wit, ten dollars in lawful monev 

• • 

of the United States, upon the result of certain trotting and 
running races of horses, to wit, upon a horse known as and 
called Polly, which was then and there running in a certain 
race at a certain race track known as and called the Pimlico 
Race Trac/k: and that /hile at the promises aforesaid, and 
at the time last aforesaid, the said Robert L. Shivers did 
see other bets being made upon the result of certain other 
trotting and running races of horses, and did see certain 
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framing tables, devices and apparatus, kept for the purpose 
of unlawful gaming, including betting slips, memoranda of 
bets, books of entry and other paraphernalia connected with 


the maintaining of a gaming table and device a 


s aforesaid. 


(Signed) 


ROBERT L. SHIVERS. 


Subscribed and sworn to before me this 2Sthj day of De¬ 
cember, A. D. 1926. | 

(Signed) GUS A. SCHELDT, 

[ seal. ] Presiding Judge Police (}ourt, 

District of Columbia. 

i 

106 In the Police Court of the Distri<*t of Coluimbia. 

Affidavit of Complaint . 

District of Columbia, | 

Count if of W dshingt on, ss: 

On this twentv-eighth dav of December, A. D. one tliou- 

~ ■ \ 

sand nine hundred and twenty-six, personally came before 
tin* Honorable (Ins A. Sclmldt, Judge* of tin* Police Court 
of the District of Columbia, Robert L. Shivers, who being 
dulv sworn according to law, doth declare and sav that on 
the third day of November in the year Xineteep Hundred 
and Twenty-six and on divers other days and ijimes since 
the said day one Charlie Payne did then and thjere unlaw¬ 
fully in a' certain premises known as and called Fourteen 
Hundred and thirteen II Street, Northwest, in tlhe Citv of 
Washington, District of Columbia, keep a certajin gaming 
table and gambling device adapted and devised and de¬ 
signed for the purpose of playing thereon certain games of 
chance for money and property; and further tIjiat on the 
days aforesaid and at the District of Columbia jaforesaid, 
that one Charlie Pavne did bet, gamble and make books and 
pools on the result of certain trotting and running races of 
horses, and that the said Robert L. Shivers hath probable 
cause of belief and does believe that there arej now con¬ 
cealed in the premises of the said Charlie Payne at the 
address last aforesaid known as number Fourteeii Hundred 
and thirteen H Street, Northwest, in the city of j Washing¬ 
ton, District of Columbia certain chattels and instruments, 
to wit, a certain gaming table, device and apparatus, kept 
for the purpose of unlawful gaming, including betjting slips, 
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memoranda <bot>, hooks of ciilr and other parapliernalia 
connected with the maintaining of a ^aminir table and de¬ 
vice as aforesaid. 

(Signed) R. L. SIIIVHRS. 

Subscribed and sworn to before me this 28th day of De¬ 
cember, A. lb, 11*28. 


SEAL. 


CCS A. SCHCLDT, 

I * ri’xtti t it ff J it'i (jr f'tilht ( fi/tt'f, I). ( . 


107 In the Police Court of the District of Columbia. 

A if. So. —. 


District of Columbia. 

(’nttttfii >>t H ash it/of on. ss; 

To the Major of Police of the District of Columbia. (ireet- 
i i i iT: 

Whereas, it appears by the information and oath of Rob¬ 
ert L. Shivers that on tin* third day of November, in the 

Year Nineteen Hundred and Twentv-six and on divers davs 
• • • 

and times since said dav tin* said Charlie Pavne did then 

• • 

and then* unlawfully in a certain building keep a certain 
i'amin.u,' table and ^aniblinu’ device adopted and devised and 
de/>U”ed for the purpose ot playing' thereon certain uame. 
of chance for money and property: and further that on the 
days aforesaid and at the District of Columbia, aforesaid, 
tin* said Charlie; Payin' did bet. gamble and make books and 
pool • on the result of certain trotting and running races of 
horses, and that the said Robert L. Shivers hath probable 
cause of belie! and does believe that there are now con¬ 
cealed in tin* premises of one (’harlie Paym‘ known as num¬ 
ber Fourteen Hundred and thirteen 11 Street. Northwest in 
the City of Washington, in the County and District afore¬ 
said, certain chattels and instruments, to wit: a certain 
c-amimr table, device and apparatus, kept for the purpose 
of unlawful iraminir. ineiudimr bet tiny; slips, memoranda of 
bets, books of entry and other paraphernalia connected with 
the maintaining of a iramin.u - table and device as aforesaid. 

These are, therefore, in the name of the l nited Slates to 
authorize and require you. with the necessary and proper 
assistance to enter into the said Fourteen Hundred and 
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thirteen II Street, Northwest, City of Washington, District 
ol Columbia and there diligently search for the said Gam¬ 
bling j>ara{>hernaiia, and ii the same, (dor anv part thereof, 
shall 1 m* found upon such search, that you biding the said 
gambling par-phernalia so found, and the body! of the said 
(’liarlie Payne bet ore the Police Court jof tin* Dis- 
IbS trict ot ('olumbia, to be disposed and d(*jalt with ac¬ 
cording to law. j 

Witness the Hon. Presiding Judge of the Poljce Court of 
tin* Dist rid ot ( olumbia, and the Seal ot saidj Court this 
J s th day of I)eceniber, in tin* year of our Lord, one thou¬ 
sand nme hundred and twenty-six. 

(Signed) GPS A. SCHULDT, 

1 seal . | /* resi/1ing Jiitlrjc of the Police Co\urt, L). C. 
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Subscribed and sworn to before me this 10th < 
nary, 1927. 

GPS A. SCHULDtJ 

P rest fling Jmlffc Police Pon\'l of 

I he District of (j olumbia. 



• B. kelleitet: vs. united states 


T«. t)„. United Stales Marshal in and for the District of 
< oliimbia: 

;in ‘ *«*«vl.y directed to receive and hold as evidence 
tm* a bow <l<*scribod proportv. 

(iTS A. SCIIULDT, 

1 P res iit in/; ,h(thje police Court of 

tin- District nf ('ohiwttia. 

heceived the ahove-descrihed propertv this 10th dav of 
dan.. l!r_’7. 

! !■:. A. SACKHV, 

Ih- It ,il !r r. S. Marshal United States Marshal 

m aial fur lh, Ihslrirl „j Cah, 

llluV ' ,n Tl ! r ( ourl certities that the evidence seized 

lhe execution ol the search warrant herein 
was offered and received in evidence a-rainst the defend- 
ant. 

11-1 ,-Wid ,l "; certifies that the foresroimr hill 

exceptions contains the snhstance of the evidence 
ttiken in this case, and the proceedings had therein. 

The defendant now tenders this his hill of exceptions 
herein, which he prays may he si-ned. seale.l. enrolled, and 
made,a part of the record in this case, mine pro tunc, this 
-in. <.,p\ o i .ill!., i.i—’. V\ men is accondne'iv done, 
hiwm under my hand and seal this 2nd dav of .!„lv pr>o 

WALTKK F. Mec'ov. | SK ' U .. f ' 

( !l I (' ( ,J list / (‘i \ 

i consent. 

I • M. WAMJ’LKIi. 

A/hi. lar Ih it. 

WILLIAM II. COLLINS. 

Ass/ . I . S. AH a. 

iFndorsed:! Criminal. No. 4d.:;2d. United States vs 

' . Ueiehefj Mill of exceptions. T. Morris Wampler 

Attorney tor Defendant, Investment Buildin-*. 

Kndorsed on cover: District of Columbia Supreme Court. 
Ao. 4!•:>!*. • o1 111 i’>. K'eleher. Appellant. vs. Fnited States 

( ottrt of Appeals. District of Columbia Filed .Jul ", 

Henry W. I lodges. Clerk. * 
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BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

i 

i 

The appellant was tried upon an indictment eonjtain- 
ing twenty three counts. The first alleges that he did 
“set up and keep a certain gaming table for thejpur¬ 
pose of gaming, that is to say, for the purpose of bet¬ 
ting and wagering money and property upon the re¬ 
sults of horse races”; the second alleges that he “did 
set up and keep” a certain gambling device foij the 
same purpose, and the third alleges that he “did set 



up and keep a certain place" for the same purpose. 

The twentieth, twentv-lirst and twentv-second are the 

■ • • 

same as tile first, second and third, except the purpose 
is alleged to Ik* gambling with cards. These counts, 
1 , 2, and 20, 21. and 22 being drawn under Sec. S65 
(’ode I). C. The fourth and twenty-third counts allege 
that the defendant knowingly permitted a gaming table 
to he set up, the fourth count alleging the purpose be¬ 
ing to gamble on horse races, and the twenty-third on 
card shames: these two counts being drawn under Sec. 
<SGG 1). (’. (’ode.: (’omits five to nineteen inclusive, al¬ 
lege specific bets on different days upon horse races; 
being drawn under Sec. SGO of the 1). Code. 

The jury found a verdict of “guilty as indicted” 
(K. p. 22).* 

The appellant was sentenced upon each count of the 
indictment, both felonies and misdemeanors, to serve 
an aggregate imprisonment of Eight years and nine 
months in prison, and to pay an aggregate fine of 
$7,500. From this judgment this appeal is prosecuted. 

The errors assigned may, for convenience, and a 
more ready comprehension of their scope, be grouped 
under the following titles. 


1. Motidn to Quash and demurrer to Indictment. 

2 . Motion for bill of particulars and Motion to re¬ 
quire election. 

2 . Motion to Quash search Warrant: and Petition 
for Return of Property. 

4. Motion in arrest of Judgment. 

5. The judgment. 


The judgment should be reversed because the appel- 
lamPs rights under the Constitution and the laws of 


the land were denied him, and his conviction wjas not 
the result of a fair and impartial trial, according to 
law. 


“In the present case it is not unlikely that the 
result would have been the same had the inadmis¬ 
sible testimony been excluded, but we cannot as¬ 
sume that it would have been. It clearly appear¬ 
ing that this testimony was prejudicial to the de¬ 
fendant, it is our duty to reverse the judgment, 
to the end that he waif have a fair and impartial 

trial. Billings v. U. S., 42 App. 1). C. 413. j 

| 

i 

A statement of the evidence would serve no juseful 
purpose, because its consideration is not necessary to 
a determination of the questions of law presented by 
the record. 


ARGUMENT 

MOTION TO QUASH 

and 

DEMURRER TO INDICTMENT. 


The ruling of the Court in overruling the inotjon to 
quash, and the demurrer to the indictment will bb con¬ 
sidered together. The motion to quash (R. j|. II) 
challenges the validitv of the indictment, and! each 
count thereof, among other reasons, because several 
different and independent alleged offenses are joined 
in the indictment: because several counts are dijpliei- 
tious; several counts, each charging separate and dis¬ 
tinct alleged offenses are improperly joined in the in¬ 
dictment; several counts fail to so identify any alleged 
offense as to enable the defendant to prepare for!trial, 
and several counts are repugnant, and counts charging 
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misdemeanors are improperly joined with counts 
charging felonies. 

At the outset of this discussion the attention of the 
Court is respectfully invited to the fact that the con¬ 
tention of the appellant is that two or more felonies 
growing out o \ se/tarafe anti distinct and d isassociated 
transactions cannot he joined in the same indictment. 
It is not claimed that two or more felonies which urow 
out of the same transaction cannot he joined in one 
indictment, for they may lie so joined. For instance, 
break in .a: into a house and stealing goods therefrom: 
the defendant is guiltv of both a burglarv and larceny 
and may be indicted, in different counts of the same 
indictment., for each felony, because the two felonies 
grow out of the same transaction. 

It is also admitted and conceded that the pleader 
mav allogei oj/r t ran suet ion in as manv different wavs 

» * i . • 

as he sees proper, in order to meet the varying phases 

of the proof: for instance, in one count an offense may 

be charged as larcenv and in another count as embezzle- 

ment, and so on, so that the jury, hearing all of the 

evidence, mav determine what offense, if anv, the de- 
• • 

fendant has committed. 

But the contention here is that there cannot he a 
joinder of two separate anti tUstinct felonies growing- 
out of separate anti distinct transaetions. 

The indictment in the case at bar charges separate 
felonies in the first, second and third, and twentieth, 
twenty-first and twenty-second counts; charging sepa¬ 
rate and distinct and different acts and means by which 
it is alleged the felonies were committed, and which are 
not provable by the same evidence. 

In Poin er vs. United States, lf>l V. S. at p. 400. 3S 
L. ed. i’ll, the Court had the precise question under 


consideration, and construing section 10*24 of tlje Re¬ 
vised Statutes, said: 

“Could both crimes properly be joined i|n one 
indictment in separate counts* The statute docs 
imt suier thts question, but leares the Court j to de¬ 
termine win liter in a gireu ease a joinder of two 
or nmre offenses in one indict meat against the 
same person is consist cut with the settled princi¬ 
ples of criminal law. It' those principles permit 
the joinder of two or more felonies in the same in¬ 
dictment, in separate counts, then the joimjer in 
question here was proper/’ 

Section 1024 of tin* Revised Statutes providjes as 
follows: 


“When there are several charges against anv 
person for the same act or transaction, or fojr two 
or more acts or transactions connected together, 
or for two or more acts or transactions of the {same 
class of crimes or offenses which may be projperly 
joined, instead of having several indietmentjs the 
whole may be joined in one indictment in separate 
counts: and if two or more indictments are itound 
in such case: the Court may order them to b<] con¬ 
solidated. ” 

I 

In the case at bar, obviouslv it cannot be contended 

* 

that the indictment would lie under the tirst claujse of 
the statute, namely, “several charges against anyj per¬ 
son for tin* same act or transaction,” nor can it bd con¬ 
tended that the indictment will lie under the second 
clause of the statute, namelv, “two or more acts or 
transactions connected together.” If the contention 
be made that the indictment will lie under the third 
clause of the statute namelv, “two or more acts or 
transactions of the same class of crimes or offenses, 
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which maif be fro fieri ff joined." then this question has 
been definitely settled by the Supreme Court in the 
ease of McElroy vs. I'nited States, 1(>4 1'. S. at p. SO; 
41 L. ed. at p. .*>57, wherein tin* Court, having the direct 
question before it, and construing and referring to the 
said third clause of the statute, said: 


*" l nder fhr Hut'll clause / claim // f<> si'cerul 
charijes ')<>r ticn nr more acts or frausactions of 
the same class of crimes <>r of] c uses, it is onlif 
when the// 'mail be firo fieri if joined' that the join¬ 
der is fiermitfed . the statute thus learn/<j it for the 
('ourt to determine whether in an if (ficeu case a 
joinder of two or more offenses in one indict men! 
a f fill list the same fiersoil * IS consistent with the 
settled firineifiles of criminal law,' as stated in 
Pointer's case." (Italics supplied.) 


In view of such positive declarations of the Supreme 
Court that section 1024 does not settle the question of 
the joinder of separate, distinct and disassociated 
felonies in one indictment, but leaves it to be deter¬ 
mined according to tin* settled principles of the crim¬ 
inal law, the following authorities sustain the position 
that the joinder in the case at bar is not warranted by 
the settled principles of the criminal law. and the mo¬ 
tion to (plash should have prevailed: 

InKottervs. People, 150 Ill. 441, the (’ourt said: 

“There can be only one transaction embraced in 

a single indictment for felotiv, and the onlv mode 

• • 

of objecting to a joinder of offenses in case of 
felony is by an application to the Court to quash 
the indictment before plea, or to compel the prose¬ 
cutor to elect which charge he will trv.” 

The Court’s attention is respectfully invited to pages 
445 and 44(3 of the opinion. 



In Mavo vs. State, 30 Ala. 32, 33, it was said: 


“When an attempt is made, as manifested by 
eiiher the indictment or the evidence, to ([onvict 
the prisoner of two or more offenses growing out 
of distinct and separate transactions, the! Court 
should either ouasli tin* indictment or compel the 
prosecuting officer to elect on which count lie will 
proceed." i 

i 

! 

In Crawford vs. State, 31 Tex. Cr. Rep. 31, thejCourt 

said at ]>. 34: ! 

1 

i 

“The object of inserting various counts jin an 
indictment is not to secure separate convictions 
for as many counts, but to meet the various phases 
of the testimony; and it is permissible and proper 
to charge all of the felonies which go to malke up 
tin* offense committed by the defendant, lujit not 
to charge* different offenses committed at differ¬ 
ent times and in different transactions. If that 
could be done, a man could be crushed by accumu¬ 
lating charges, or injured by their solemn presen¬ 
tation to the jury.” j 


In Cane vs. People, 8 Wend. (X. V.) 203, the jJourt 
mid: ! 


“In cases of felony, where two or more distinct 
and separate offenses are contained in the isame 
indictment, it may be quashed, or the prosecutor 
compelled to elect on which charge he will! pro¬ 
ceed.” 


The following cases hold that an indictment, Aliich 
shows upon its face two separate and distinct felcjnies, 
growing out of separate and distinct transactions, are 
charged in different counts, should be quashed: 


I 

! 

i 


i 


s 


State vs. Kiev, SO X. ( 441! 

Me-Greua* vs. States 4 In«i. 10.*>. 

Lyons vs. People, ()S Ill. '2T-. at p. -To. 

Youna* vs. Rex, .*» Term. Re]>. (•”> I) cV’ K) 10(5. 

In Bishop New Cr. Pro. section 44 s tin* author says: 

“Felony and misdemeanor are further distin¬ 
guished in this. that, by the doctrine prevailing in 
Fnidanel and most of our Slates, there can he no 
such joinder of felonies a> include* separate* trans¬ 
actions. while* hv uniwrsal doe-trine there mav he 

• • 

such joinder of misdemeanors. 

The foreu'oiiiii - authorities establish two proposi¬ 
tions : 

1. Distinct offenses urowinu* out of separate* trans- 
ae-tions cannot hy the principles of the* criminal law Ik* 
joined in om* ineiictme*nt. 

L*. Sect ion \ 024 R. S. eloes m>t enlarge, hut is merely 
eleclaratory ,of the* common law upon the subject of 
joimler of se*parate anel distinct felonies, leaving the 
proprie*ty of joinder in particular cases te> Ik* deter- 
miiie*el according to the* settleel principles of the crim¬ 
inal law, a^ announced in Pointer’s case, supra. 

INTENTION OF CONGRESS AS INDICATED BY 

OTHER SECTIONS. 

If it he that lvspectinu* particular e>ffense*s (’empress 
has especially preivide*d for tin* joinder in one indict¬ 
ment of offenses urowiny, e>ut of separate transactions, 
such legislation would establish that Gemgress re¬ 
garded tin* joimlei* as unlawful without particular leg¬ 
islation, anel as reepiirini** particular legislation for its 
justification t and would further establish that the gen¬ 
eral terms <>f Sntiou lojJ4 do not authorize sueh join- 
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ders; for if if did there is no room for legislation au- 
fhoriziuff sneh joinder in particular eases. 

(Congress has authorized such joinders in particular 
cases; and this particular legislation establishes the 
intention of (’engross to he* that such joinder is not 
authorized hv law for other eases. 

• I 

Section 54S0 R. S. (S«.*ik 1 inu' letters through tin* mail 
with intent to defraud) provides: 

“The indictment, information, or complaint may 
severally charge offenses to the number oti three 
when committed within the same six calendar 
months; hut the Court thereupon shall gave a 
single sentence * * * 

v 

This Section d4S0 was largely amended in 18991, First 
Supplement, R. S. }>ages 694-(>95, hut the amendment 
still contained the original provision upon tin* subject 
of joining separate offenses. 

Section Mid Criminal Code delines the offejise of 
polvgamv in tin* Territories, and Section M14 that of 
unlawful cohabitation. Section Min provides: 

“Counts for anv or all of the offenses jiamed 
in the two sections last preceding may be [joined 
in the same* information or indictment.” 


These two instances of particular legislation (estab¬ 
lish that Congress understood the impropriety of* join¬ 
ing in one indictment separate offenses growing jout of 
different transactions, unless there exists express stat¬ 
utory authority therefor. 

• • 

Wherefore it is submitted that the motion to'quash 
the indictment should prevail. 
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DISTRICT OF COLUMBIA CASES. 

In Posey vs. United States, 2 G I). U. App. .‘>02, 304, 
the defendant was indicted for the burning of a house, 
belonging to another, and for burning at the same time 
the goods in the house with intent to defraud an insur¬ 
ance company. Both offenses growing out of the same 
transaction, the joinder was proper. 

In Benson vs. United States, 27 App. I). C. 333, the 

defendant was indicted upon eight counts charging 

briberv. The lower court overruled the defendant's 
» 

demurrer to the indictment, and it was to review this 
interlocutory judgment that the appeal was taken. 
Nothing appearing upon tin* face of the indictment to 
affirmatively show that separate and distinct transac¬ 
tions, were .charged, of course the demurrer was not 
well taken. The indictment charged the same trans¬ 
action, in different wavs. 

* 

In Davis vs. United States, US App. D. C. 4(JS, at p. 
487, one transaction was charged in two different ways 
to meet the different phases of the proof. 

II. 

Several counts in the indictment, charge more than 
one separate and distinct alleged offense and are bad 
for duplicity. 

Under Sec. 860 of the Code to act up a gaming table 
is a complete offense*: to herp a gaming table after it 
has been set up is a complete offense. Both of these 
offenses are charged in the first count. 

The same duplicity occurs in the second, third, twen¬ 
tieth, twenty r tirst and twenty-second counts. 

In BurtoUjV. U. S. 202 U. S. 344, where the defen¬ 
dant, a U. S. Senator, was charged in one count with 



agreeing to receive money, and in another couiit was 
charged with receiving money, the statute under! which 
he was indicted reads (Sec. 1782 l\ S. CompJ Stat. 
1901 p. 1212): 

i 

“Xo Senator, Representative, or Delegate!, after 
his election and during his continuance in! office, 
and no head of a department, or other officer or 
clerk in the employ of the government, shall re¬ 
ceive or agree in receive any compensation! what¬ 
ever. 


* , » 


The Supreme Court expressly held that the jagree- 
ment to receive, was a separate and distinct Offense 
from receiving compensation, the court observing: 

i 

| 

I 

“Therefore an agreement to receive compensa¬ 
tion was made an offense. So the receiving of 
compensation in violation of the statute, whether 
pursuant to a previous agreement or not, was made 
another and separate offense.” 

The Statute (I). (\ ('ode 8(55) under which (founts 
1, 2, M, 20, 21 and 22 are drawn provides: 

“Whoever shall in the District set up ok keep 
any gaming table * * ‘ or place etc.” 

The Statute in the Burton case uses the language 
“receive or agree to receive.” 

There can be no distinction between the expression 
“receive or agree to receive” and the expression “set 
up or keep.” If the language of the Statute pi the 
Bui'ton case, receive or agree to receive constituted 
two separate and distinct offenses, the language of 
Sec. 865 I). C. Code “set up or keep ” constitutes two 
separate and distinct offenses; the setting upj of a 
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gaming table as one separate and distinct offense. and 
keeping a gaming table as a distinct offense. 

Two se])arate and distinct offenses are charged in 
each of the above counts, rendering them bad for dup¬ 
licity, and the motion therefore should have prevailed. 

In F. S. vs. American Naval Stores Company, ISO 
Fed. 592. it was held that under the Sherman Anti- 
Trust Act..which makes it an offense to monopolize or 
attempt to s monopolize any part of the trade or com¬ 
merce among the several states, etc., monopolizing and 
attempting,to monopolize such commerce are separate 
offenses and cannot be included in one count of an in¬ 
dictment. the court observing that it is elementary 
that two separate offenses cannot be included in one 
count of an indictment. 

A Statute against the sale of spirituous, vinous, nr 
intoxicating liquors creates separate offenses which 
cannot be joined in one count of an information. Smith 
v. State, M2 Xebr. 105, State v. Pischel, 16 Xebr. 490. 
The act of signing a false certificate with intent that it 
should be used and issued was one offense, and caus¬ 
ing the certificate to be issued and used was another 
offense, and the two could not bo joined in one count. 
State vs. Haven. 59 Vt. .‘>99. ’flu* Kspionage Act de¬ 
claring that whoever shall wilfuilv make or convex* 

V ( • • 

false reports with intent to interfere with military op¬ 
erations. and whoever shall wilfully cause or attempt to 
cause insubordination, or shall obstruct the recruiting 
or enlistment services, shall be punished includes three 
different offenses, which cannot be joined in one count. 
F. S. vs. Demboswki. 252 Fed. S94. An Act relevant 
to pool selling, book making, betting etc. was held to 
define a number of distinct and separate offenses which 
could not be joined in one indictment, charging in one 


count the commission of all of the acts specified under 
various sections. People vs. Dunleavy, 166 Cal. 779; 
People vs. Platli, 166 (dal. 227. The offense ([rented 
1 <y Sherman Anti-Trust Act Sec. 1 admits of l|mt the 
allegations of a single transaction or one combination 
or a conspiracy in a single count. P. S. vs. W nslow, 
195 Fed. 57S. An indictment charging a railroad com¬ 
pany with failure to keep the waiting room heated and 
to keep it supplied with drinking water was void for 
duplicity. State vs. St. L. etc. li. R. (5)., So Aijk. 254. 
An indictment charging that defendant railroa<jl com- 
])any failed to maintain two water closets at a station 
named and to designate the same by a proper lettering, 
void for duplicity. State vs. St. L. etc. R. R. Co., 83 
Ark. 249. An indictment charging that defendant un¬ 


lawfully caught fish with a net and seine was vpid for 

i 

duplicity. Roe vs. State, S3 Ark. 344. An act declar¬ 
ing guilty of an offense an officer of a State bank who 
embezzles, abstracts or wilfully misapplies its [funds, 
prescribes three offenses, and not merely one i which 

I 

can Ik* committed in three ways as regards necessity 
for separate counts. Ferguson vs. State. 80 Tex. Cr. 
3S3. A count in an information charging that a dealer 
in food failed to keep an ice box protected from flies 

i 

and dirt, allowed floors to become unclean, failed to 
remove refuse, etc. daily, charged separate ai i|l! dis¬ 
tinct offenses and motion to quash for a misjoinder 
should have been sustained. State vs. Burke, 188 Mo. 
A. 6S3. An indictment charging that defendant re¬ 
ceived, transported, exported, and delivered, solicited, 
and took orders for and furnished intoxicating lijquors 
charges a number of separate and distinct felonies in 
the same count, so that the indictment was bad fo| dup¬ 
licity, although all tlie offenses charged therein! were 
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Mated disjunctively in the same statute. 
State, 89 Tex. Cr. 99. 


Todd 


vs. 


('omits charging 
with counts allegin 


felonies cannot lawfully he joined, 
g misdemeanors. 


1 Bishop New Cr. Pro (2nd Ed.) p. 365. 
Doyle vs. State, 77 (hi. 513. 

Davis vs. State, 57 (hi. 66. 

I Iilderhrand v. State, 5 Mo. 548. 

St orrs vs. State, 3 Mo. 9. 

Longsine v. State, 105 Xebr. 428. 

State v. Precis, 3 llumphr. 228. 

\\ eajthershy v. State, 1 Tex. A. 643. 
James v. State, 104 Ala. 20. 

Stephen v. State, 11 (hi. 225. 

Gilbert v. State, 65 Ga. 449. 

State* vs. Lincoln, 49 X. II. 464. 

State vs. Pitzsimon, 18 R. I. 236. 
Harman v. Com., 12 Serg. & R. ( Pa.) 69. 

II untor v. ( om. 79 Pa. 503. 


MOTION FOR BILL OF PARTICULARS 

and 

MOTION TO REQUIRE ELECTION. 

That the motion to require an election, made before 
the jury was sworn, and also at the close of the Gov¬ 
ernment *s case, should have been granted, is now dem¬ 
onstrated by the verdict of the jury, as illustrated by 
the discussion of the motion in arrest of judgment. 

The verdict finds tin* appellant guilty of both fel¬ 
onies and misdemeanors. It finds him guilty of sep¬ 
arate and distinct felonies at separate and distinct 
times committed by separate and distinct means. This 
the law does not permit. 

In People vs. Flaherty, 162 X. V. 538, at p. 543, that 



il constitutes error to refuse to require an election 
until the close of all evidence, because the defendant 
could not be advised of the crime for which he was 
being tried, and he could not, therefore, intdiligently 
cross-examine the witnesses. 

In Keg. vs. Barry, 4 F. & F. 392, the indictment con¬ 
tained two counts charging a conspiracy to l|urn in 
June and in November. Before the opening statement 
a motion to require an election was granted. 

In Keg. vs. Bassett, 1 Cox C. C. 51, the indictment 
contained eight counts, each charging a separate of¬ 
fense of obtaining money by a separate and distinct 
false pretense. Maule, J., interposed of his own mo¬ 
tion, requiring an election. 

In Keg. vs. Ward, 10 ('ox C. C. 42, the indictment 
contained three counts for sending three threatening 
letters. Byler, Jr., of his own motion required a|n elec¬ 
tion. 

In West vs. People, 137 Ill. 1S7, a bank president 
was indicted in several counts for fraudulentlv ilssuing 
shares of stock to the Secretary. It did not appear 
from the indictment that the counts were for different 
transactions, but the proof disclosed such to be the 
fact. The refusal to require an election was Ijjelci to 
constitute error, the Court saving: 

“The Court should always interpose, either by 
(juashing the indictment or by compelling aji elec¬ 
tion, when an attempt is made, as shown byjeither 
the indictment or the evidence, to convict t|he ac¬ 
cused of two or more offenses, growing out qf sep- 
erate and distinct transactions.’’ 

! 

J 

The attention of the Court is respectfully invijted to 
pages 198, 199, 200, 202, 203 and 204 of tin* opinion 
in the above case. 




k; 

In Burgess vs. State, SI Miss. 4SM, the Court held 
to constitute error a failure to require an election, 
where the indictment charged two separate and dis¬ 
tinct offenses, growing out of separate and distinct 
transactions. In this case no evidence was offered 
under the second count, and yet the failure to require 
an election was held reversible error. 

In Kotter vs. People. 150 Ill. 441, the indictment con¬ 
tained t h roe counts charging the forgery of three 
separate receipts. The Court in its opinion said: 

“There can l>e only one transaction embraced 
in a single indictment for felonv, and the onlv 
mode of objecting to a joinder of offenses in case 
of felony is by an application to the Court to 
(plash tlu* indictment before plea, or to compel the 
prosecutor to elect which charge he will try." 

In vain were both modes resorted to in the case at 
bar. 

The attention of the Court is respectfully asked to 
pages 444, 445 and 44b of the opinion in the above 
case. 

Goodhue vs. People, PS Ill. MS, the indictment 
charged embezzlement in four counts; the Court re¬ 
fused to compel the Government to elect. This was 
held to constitute reversible error, the Court saving: 

‘‘But in case of felony, it is the right of the 
accused, if he demand it, except where the of¬ 
fenses charged are part of the same transaction, 
that lie be not put on trial at the same time for 
more than one offense.” 


State vs. Lincoln, 49 X. H. 464: 


“The Court will take care, not onlv that the de- 
fendant is not convicted of two offenses upon the 
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same indictment, but also that he is not embar¬ 
rassed in the presentation of his defense; if it 
appears to the Court, in the course of tlije trial, 
that the different offenses charged do not' relate 
to the same transaction, the Judge mav, jat anv 
sta^e of the proceeding, }iut the proseeutoy to his 
election or quash the indictment.” 

That where two or more separate and distinct fel¬ 
onies, growing out of separate and distinct transac¬ 
tions, are joined in the same indictment, the jrefusal 
to require an election constitutes reversible ejrror is 
supported by each of the following 1 authorities,land to 
which the attention of the Court is respectfully in¬ 
vited: | 

State v. Potter. M liar. (Del.) 561. 

State v. Carrigan, 210 Mo. .*151. 

State v. Gilmore, 110 Mo. 1. 

Mayo v. State, MO Ala. M2, MM. 

Crawford v. State, Ml Tex. Cr. Rep. 51. j 
State v. Jackson, 17 Mo. 544. 

People v. Kemp, 76 Mich. 411, 412. 

Andrews v. People, 117 Til. 195 at pp. 200 and 

201 . 

State v. Kirby, 7 Mo. Ml7. 

Kane v. People, 8 'Wend. (X. V.) 20M. 

State v. Rice, 80 X. C. 442, at p. 444. 

State v. Xelson, 8 X. II. 165. 

Howard v. State, 108 Ala. 574. 

McGregg v. State, 4 Ind. 10M. 

Lyons v. People, 68 Ill. 272. 

Young v. Rex, M Term Rep. (3D. & E.) j06. 

1 Bishop Xew Cr. Pro. Sec. 448. 

People v. Flaherty, 162 X. Y. 538. 

Com. v. Fuller, 163 Mass, at p. 500. j 

State v. Xorris. 122 Iowa at p. 155. 
Ketohingman v. State, 6 Wis. at p. 419, 



In State vs. Xorris, 122 Iowa at p. 
iys: 


156, tlie Court 


x\fter the State had rested, the defendant 
moved the Court to compel the State to elect as 
to whiyh offense they would rely upon and date 
and place of same, in this prosecution. The mo¬ 
tion should have been sustained. It was over¬ 
ruled. It ma\ he that the precise date and place 
could not properly be required, but this is never 
exacted farther than is necessary to identify the 
transaction. * Greater certainty than is 

possible under the evidence is never required. 

Fut where the periods are distinct and 
sepai ate, as in the instant ease. the rights of tin' 
defendant are not did// guarded /cJien the (‘lec¬ 
tion is denied; for this imposes upon him tin * 
hardship of meeting numerous charges at differ¬ 
ent periods of time. instead of within a definite 
period, u/unt which a conviction must he' pre¬ 
dicating (md exposes him to the danr/cr of the 
jurors finding him guilt// under proof of several 
transactions, separated hi/ distinct intervals, when 
the// might he unatde to agree upon his guilt of 
an// offense if limited to a particular date or 
period. An election necessarily focuses the evi¬ 
dence upon a transaction, and exacts specific, 
rather than general corroboration/’ 

Is was apt I// said hi/ Judge Field in Commonwealth 

Fuller. 163 Mass. 500: 


;‘\Ve deem it proper to say that the trial in 
this casg seems to us to have been conducted ir¬ 
regular! if and without due regard to the rights 
of, defendant. The commonwealth was per¬ 
mitted to introduce evidence of acts of familiarity 
between the defendant and Marion Brown at many 
diffoTont times within six years before the find¬ 
ing fho indictment, and was not compelled to 
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elect the time or occasion upon which it relied 
until tho close of all the evidence in the case. The 
Court refused to compel the Commonwealth to 
specif// an// time or occasion, either at the ber/in- 
nina of the trial or at th <* close of the Common¬ 
wealth's testimon/j . ami the 1 estimou// related to 
a succession of acts of familiarity extend in\y over 
more than a //ear. The defendant when puffin /7 
in his testimony could md know upon whaf occa¬ 
sion the Commonwealth would rely. At the close 
of all the testimony the Commonwealth cllose to 
rely upon the occasion of July 13, 1893,j which 
was one of the earliest occasions concerning! which 
there was any evidence. The evidence relating 
to other occasions was treated by the Cc^urt as 
evidence of an adulterous disposition; butj there 
was no opportunity for the defendant to object to 
it on the ground that it related to occurrences 
which happened long after the occasion relied 
upon by the Commonwealth had passed.” (Itali -s 
ours.) 


* 1 

Can it now be said that the case at bar was con¬ 
ducted with regard to an// of the rights of ti e defend¬ 
ant ? Is the law of the land to be cast aside ahd the 
rights of a defendant frittered away, because, per¬ 
chance, the evidence may, to the presiding justice, es¬ 
tablish his guilt ! \ 

If Justice is svmbolical of fairness, whv the jrnling 
of the trial Justice denying a bill of particulars!? 

Presuming a defendant to be innocent, why thus 
handicap him in his trial? 

Sri Generis. 

Evidence was received as to alleged offenses com¬ 
mitted on dates other than those mentioned in the in¬ 
dictment, and for this reason an election should have 
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been required, at least, at the close of the Govern¬ 
ment's case, but it was refused. A motion to require 
the Government to elect and specify some date with 
respect to the charges alleged was denied at the close 
of the Government's case. There had been introduced 
evidence of offenses on days other than those men¬ 
tioned in the various counts, but tin* Gourt would not 
require, at the close of the Government's rase, the Gov¬ 
ernment to specify the particular offense or offenses 
for which it would seek a conviction, a)ol never did so 
require. Th,e defendant in putting: in his case, did not 
know what to meet, nor did he know how to cross-ex¬ 
amine the Government's witnesses while the evidence 
was being; produced. When the time arrived for the 
defendant to put in his evidence, he was confronted 
with evidence respecting many alleged violations of 
tin* law in addition to those specifically alleged: he tint 
■not know then , nor floes hr know even now, upon trhieh 
of the ftfjenscs the Government's evidence tended to 
prove, he teas convieted. The jury may not have be¬ 
lieved tin* evidence of the witness Shivers, who testified 
to bets on the days mentioned in the indictment, one 
of which was a Sundav (November 7th. 192(5) and be- 
lieved tin* evidence with respect to the other alleged 
bets, and convicted tilt* defendant on the tostimonv with 
respect to bojts not alleged in the indictment, which of 
course would be contrary to law. Who can say that 
this is not exactly what happened? All of which could 
have been avoided by according to the defendant the 
rights which .the law of the land guarantees him, and 
which were denied him in this case. 

The witness Shivers testified to making bets as fol¬ 
lows : 


21 


Xov. 3rd, 1926, three Gets with Payne (R. p. 32), 
Xov. 4tli, four bets with Pavne, 

Xov. 6th, three bets with Payne, 

Xov. 7th, two bets with Payne, 

Xov. 8th, two bets with Pavne, 

Xov. 9th, four bets with Payne, 

Xov. 10th, three bets with defendant, 

Xov. 10th, three bets with Payne, 

Xov. 11, three bets with Pavne. 

The Counts alleging; the making of bets in violation 
of Sec. 869 (misdemeanor) allege as follows: 


Count 5 bet on Xov. 3rd, 1926 
("omit 6 bet on Xov. 3rd 
Count 7 bet on Xov. 3rd 
Counts bet on Xov. 4th 
(Vault 9 bet on Xov. 4th 
Count 10 bet on Xov. 4th 
( Vault 11 bet on Xov. 6th 
Count 12 bet on Xov. 6th 
Count 13 bet on Xov. 6th 
(Vault 14 bet on Xov. 7th 
(V>unt 15 bet on Xov. 7th 
(Vault 16 bet on Xov. 7th 
(Vaint 17 bet on Xov. 7th 
Count 18 bet on Xov. 12th 
(Viunt 19 bet on Xov. 12th 


(R. p. 3) 
(R. ]>. 3) 
(R.}). 4) 
(R. p. 4) 
(R.p.5) 
(R. ]). 5) 
(R. ]). 6) 
(R. p. 6) 
(R. p. 6) 
(R. p. 7) 
(R. p. 7) 
(R. p. 8) 
(R. p. 8) 
(R. p. 8) 
(R. p. 9) 


It will be observed that testimony was permitted as 
to the following bets not mentioned in the indictment; 
one bet on Xovember 4th; two bets on Xovcmber 7th; 

I 

two bets on Xovember 8th; four bets on Xovembejr 9th ; 
six bets on Xovember 10th; and three bets on Xovem- 

# i 

her 11th. In other words, the indictment specifically 
mentioned 15 bets on specified days. Evidencb was 
allowed as to 18 bets not mentioned in the indictment. 
Xo specification, or identification of the transaction 
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upon which a conviction would be asked lias ever been 
made. 7 he jnsg necey has been told that they could 
not find the defendant guilt if of the hets testified tn, 
and not aliened m the indictment ; they necey hare 
been told that cadence of the hefs tad mentioned in 
the indictment mas to he consoleyed as cyidcncc tend- 
infj to pyocc the allegafinns of the indictment , hut that 
i hey could not con act defendant of the hefs not men¬ 
tioned in the indict ment . 


1 be situation becomes more serious and appalling 
when it is considered that Shivers testified he made 
tour bets 011 November 4th: the indictment alleges 
three on that date: mho can say hut what the jnyy 
found del cud ant guilt if on the testimony yes jiecf / u y the 
hef not alleged, Is such tsifting with human liberty 
to he pesmitfed, oy tolesated f 


f>ui more astounding is the fact that the indictment 
in Counts 14, b>, 1(5, 17, allege a separate bet upon a 
horse race November 7th, Sunday: Fouy separate 
hefs, and f he, wit ness Shiceys testified he made hut two 
hefs on A oremhey 7th, the date ment toned in said 
( mints ( h. p. Jl2) 1 hero is not one word of testimonv 
in the case with respect to November 7th, except Shiv¬ 
ers. the Department of Justice Agent, who testified he 
made the bets enumerated on p. :>2 of the record, where¬ 
in ho says he made two bets on November 7th. In 
counts 14, lo, 1() and 1< it is alleged bets were made on 
Xo\ember <th m/th Robert L. Shiceys, naming him, and 
Robert L. Shivers testified he made but two bets (R. 
]). .> 2 ) } et the juyif found that he made fouy hefs when 

he test if eft he made hut two, {not anothey wont in the 
record suspecting those hets) and the Const sentenced 


the defendant 

• l 

with Shiceys, 


to imprisonment toy making two hets 
which Shi sees sags we sc necey made!! 
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The jury said hr made tiro bets—Shivers says j he did 
not. The Court , by its seufeuee ou those two founts, 
says Shivers made tiro bets, but Shivers maintains he 
did not make the bids. 

(’an this lie characterized as fair, impartial, orderly, 
administration of Justice? 

A situation very similar to this arose in Klieijdienst 
v. I*. 8., 48 A])]). I). (\ 190, a prosecution for adultery 
where testimony of acts of adulterv, on davsj other 
than those mentioned in the indictment, was [given, 
and a motion to require the Government to idenjify or 
specify the offense or occasion upon which it [would 
seek a conviction was overruled at the close of thb Gov- 
eminent's case. This was held to he error. The (Court, 
through Mr. Justice Hohh said: 


“At tin* dost* of its evidence the governmejit was 
in a position to identify the two offenses! upon 
which it would rely before the jury, and if. then 
should have been compelled to do so. If th|c gov¬ 
ernment then was unable thus to identifyj it is 
apparent that there was no case for the consid¬ 
eration of the jurv. Xotwithstanding that the evi- 
deuce for tin* government tended to show the com¬ 
mission of almost a score of offenses between the 
23rd of February and the 10th of April, the only 
specification defendant had when he introduced 
his evidence was that the government ultimately 
would fix upon two of those offenses,—presumably 
the two as to which his defense might proye the 
weakest. Before he introduced his evidence, de¬ 
fendant was entitled to a much more definite i len- 
tification of the offense relied upon, the withhold¬ 
ing <>f which enabled the government to rely hot so 
much upon its own case, but upon any developed 
weakness of defendant’s defense as to particular 
transactions. While prejudice did result tio the 
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defendant, no prejudices could have resulted to 
the government had it been compelled at the close 
of its evidence, to identifv the two offenses relied 
upon. 


/n the ease at bar fhr offense# of which the defen- 
dant stands convicted are, as of this date unidentified* 
Eighteen offenses wen* testified to, not mentioned in 
the indictment. II as he convicted of the offenses for 
which he was indicted, or teas he eon net ed of offenses 
for which he iras not indicted, but with respect to which 
evidence was received as teudinp to prove various 
counts in the indictment? 

Xo power,on Earth can answer this question. If it 
he fair to guess and speculate he was convicted of the 
offenses for which he was indicted, the answer lies in 
the solemn fact that today he stands convicted and sen¬ 
tenced upon two counts for makinp twf) bets with Shiv¬ 
ers, a (tovernmenf A pent, who swears the bets were 
not made, and not a thread of evidence to show that 
they were. The jury simply considered the indictment 
as evidence and because the bets were alleged, found 
defendant guilty, and the Court sentenced him for mak¬ 
inp two bets .with Shivers, which Shivers swears were 
never made . 

(’an it now be seriously claimed that the defendant 
had a fair and impartial trial - 


MOTION TO QUASH SEARCH WARRANT 

and 

PETITION FOR RETURN OF PROPERTY. 

The search .warrant, (R. p. 74) is void and the motion 
to quash should have been granted, and the property 
seized thereunder excluded as evidence. 


1. The search warrant does not contain a command 
to execute it in the daytime. 

The Statute Sec. 620 l\ S. Code (Act of Junje 15th, 
Id 17, Title 21, Sec. 10) provides: j 

i 

“The judge or commissioner >////*/ inserjt a di¬ 
rection in tin 4 warrant that it Ik* served in tljre day¬ 
time 4 , unless tin 4 affidavits are ]>ositive tljat the 
property is on tin* person or in the place) to be 
searched, in which case he may insert a direction 
that it he* served at anv time of the dav or; night. 
(.June 4 15, 1017, c. MO, Title XI, Sec. 1(), 4(|) Stat. 
229.) ” j 

I 

It will he observer! that there is no direction! in the 
warrant in this case respecting the time of service, 
but, despite the positive mandate of the Statutes it is 
left to the discretion of the executing officer when he 
will execute it. 

A search warrant not complying with the terras of 
this Section of tin* Statute is void. 


1'. S. v. Yuck Kee, 2S1 Fed. 228. 

Siden v. F. S., 9 Fed. (2nd) 241. 

U. S. v. Kaplan, 286 Fed. 963. 

Hollywood Cabaret, 5 Fed. (2) 651. 

F. S. v. Rykowski, 267 Fed. 866. 

F. S. v. Barkowski, 268 Fed. 408. 

A warrant for search of premises for liquor, not 
containing directions as to whether service should be 
made bv dav, or at anv time of dav or night was held 
void. 


State v. Morley (X. J.), 139 Atl. 392. 


2. PROBABLE CAUSE. 

The search warrant in this case was issued Dec. 28th, 
1926. The averment in the affidavit supporting the 
search warrant is that on November 3rd, 1920, affiant 
saw within premises 14K> II St. X. \V. gaming tables, 
etc. 

This does not constitute probable cause to believe 
that the property was upon the premises Dec. 28th. 

In 1’. S. y. Dziadus, 28!) Fed. 8.‘>7, it was held that 
the averment in an affiant that three months previously 
a still was on the premises was not sufficient to estab¬ 
lish probable* cause* for be*lie*ving that the* premises 
were being use*el for the unlawful sale* of liquor. 

In Rupinski v. F. S., 4 Fed. (2) 17, it was held that 
where a search warrant was issued on Sept. 7th, and 
affiant's affidavit averreel a purchase of liquor the 
preceding July 4th. that “there is nothing to justify 
any inforenyc as to a state of affairs existing more 
than two months later," and that the* warrant based on 
this affidavit was void the affidavit not constituting 
probable cause. 

An unexplained delay of eight (.lays has been held 
to vitiate the* warrant. 

State v. Riley (Me.). 29 Atl. 920. 

And a delav of twentv da vs was held to vitiate the 
• • • 

warrant. 


People v. Muchdock (Mich.), 198 X. \V. 203. 


In Dandrea v. V. S., 7 Fed. (2) 801. 43 days elapsed 
between the date of the alleged purchase of liquor and 
the affidavit for the search warrant. The Court hold- 


ing there was no ])robahle cause and the warrant void, 
said: j 

“We find no ease where the elapsed tijme be¬ 
tween affidavit and search warrant was a$ great 
as in the ease at bar, and where the search war¬ 
rant was still held valid. We hold that thejsearch 
warrant was issued without probable cause, and 
that the motion to suppress the evidence obtained 
should have been granted.” 


In Siden v. F. S., 9 Fed. (: 1) 241, it was held tliat the 
fact that liquor was bought on November 19th (lid not 
establish probal)le cause to believe that on December 
1st, the defendant was unlawfully in possession of 
liquor. | 


THE SEARCH WARRANT WAS NOT EXECUTED 

BY THE OFFICER TO WHOM DIRECTEp. 

' 

The Statute Sec. (317 l . S. ('ode, provides: 

; 

“A search warrant mav in all cases be Served 

% 

by any of the officers mentioned in its direction, 
but by no other person, except in aid of thejoffiepr 
on his requiring it, he being present and jacting 
in its execution. June 15, 1917, c. 30, Title X|I, Sec. 
7, 40 Stat. 229.)” 

i 

i 

In the case at bar the warrant was directed “To the 
Major of Police of the District of Columbia” [li. p. 
74). It was executed by “Arthur C. Belt, Metropoli¬ 
tan Police Department,” (R. p. 75) a stranger fo the 
warrant. The positive mandate of the Statute was 
not complied with and this renders the execution of 
the warrant void, and precludes the use as evijdence 
of the property seized. 




Iii t\ S. v. Smith, 16 Fuel. (2) at p. 789 it is said: 


“Thu question there*fort* to be determined is: 

Was tli|is search warrant served in accordance with 

the requirements of section 7 of the act, or was it 

“served hv a stranger, one not named in the di- 
• * 

ruction '" If it was served hv one of “the officers 
mentioned in its direction," the search and seizure 
wore valid: if not, they were invalid, and the mo¬ 
tion to quash should he granted." 

In Perry v. F. S., 14 Fed. (2) at p. Sit it is said: 

“We tlu*refore hold that the direction in search 
warrant was an essential part of it, and that be¬ 
cause the plain language of the statute was disre¬ 
garded, not alone in respect to the direction to 
those officers who were authorized to serve, hut 
also in respect to those who did serve it, the ob¬ 
jections to the warrant and to the use of the evi¬ 
dence obtained and the search were well taken and 
should have been sustained. I nited States v. 
Dziadus (D. C.), 289 F. 837: I'nited State? v. !n- 
nelli (D. C.) 286 F. 731.’’ 

The following* cases sustain the proposition that 
when a search warrant is executed by one not named 
in the direction, it is void and property seized is not 
admissible in evidence. 

F. S. v. Leach, 24 Fed. (2) p. 967. 

Leonard v. U. S„ 6 Fed. (2) 353. 

F. S. v. Dziadus. 289 Fed. 837. 


DESCRIPTION OF PREMISES TO BE SEARCHED. 

The premises to be searched were described in the 
search warrant as Xo. 1413 II St., X. W„ City of Wash¬ 
ington, District of Columbia," (R. p. 75). These prem- 
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jsc*s consisted of a building three stories, and 'execut¬ 
ing officer went to the third door and there executed 
the* warrant. (R. p. 33) There were other occupants 
of other parts of the building (R. p. 44). 

Tlie law requires a particular description jof tlie 
place to be searched. Sec. (513 F. S. Code. Consti¬ 
tution Fourth Amendment. ; 

A description such as contained in this warrant has 
uniformly been held not to be a compliance with the 
law, and renders the warrant void. 

In F. S. v. Mitchell, -74 Fed. 1-8, the premises to 
bo searched were described by Street and numbjer, the 
building being an apartment house*, and it was held 
that the warrant was void because of the want of a 
particular description of tin* promises to be searched. 

Tin* (’ourt observed : i 


“In tin* present instance we have an all-devour¬ 
ing warrant issued against an apartment iliouse 
whore many families reside. This of itself is suf- 
licient to condemn it, as it was never claimed that 
the whole premises should be searched. ‘Particu¬ 
larly describing the place to be searched’ [is the 
language of the Constitution, and ‘particularly 
describing the properly and the place jto be 
searched' is the* language* of the act.” I 


To same e*ffect : 


S. v. Innelli, 286 Fed. 731. 

S. v. Alexander, 278 Fed. 308. 
S. v. (’bin, 297 Fed. 531. 

S. v. Barkowski, 208 Fed. 408. 


In U. S. v. Barrels of Beer, 1 Fed. (2) 500, the Court 
at p. 502 aptly observed: ! 
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If the place described by street and number 
is used by a number of persons for different pur¬ 
poses, then it is not a place; but there are several 
places included in the one description. It is then 
a general, but not a ‘particular/ description. The 
evidence upon which the warrant issues should go 
to all the essential features of the authoritv given, 
and the particular place to be searched is one, and 
an important one.” 

! 5. RETURN OF WARRANT. 

The Statute (Act of .June loth. 1017, 40 Stat. *220; 
Sec. 621, U. S. Code Sec. 621) provides: 

“A search warrant must be executed and re¬ 
turned to the judge or commissioner who issued it 
within ten days after its date; after the expira¬ 
tion of this time the warrant, unless executed, is 
void.” 


The search warrant in the case at bar was issued 
December 28th, 1026 (R. p. 75) and was returned Jan¬ 
uary lltli, 1027. (Kb ]). 75.) 


MOTION IN ARREST OF JUDGMENT. 

I. 


The motion in arrest of judgment should have been 
granted because the verdict is repugnant, inconsistent 

V 1 i 

and contradictory. 

4* 

The verdict tinds the appellant uni It y of setting up 
and keeping a gaming table in violation of Sec. 865 
1). C. Code: (Counts 1, 2, .*>), and also finds him guilty 
of unlawfully permitting the setting up and using the 
same gaming table in violation of Sec. 866 I). C. (’ode. 
(Count 4.) If appellant set up and kept a gaming table 



31 


lie could not have permitted it to be done, for He did 
it himself, yet the jury found that he did bothj with 
respect to the same table and devices. 

The rules of criminal pleading permit a pleader! when 
in doubt as to what the proof may show, to allege an 
act to have been committed in different wavs, iii dif- 

* j 

ferent counts. Thus if in doubt whether a theft was 
larceny or embezzlement, both are charged in differ¬ 
ent counts, but there cannot be a verdict of guijtv as 
to each count, the act cannot be both larceny anjl em¬ 
bezzlement, it is one or the other. 

So in this case the indictment alleges in Copnt 1, 
“did set up and keep a certain cjatulurj fable fo|r the 
purpose of gaming, that is to say, for the purpose of 
betting and wagering money and property upon the 
results of horse races.” 

In Count it alleges: 


“Hid set up and keep a certain f/awbliup fie¬ 
rier, adapted, devised and designed for thej pur¬ 
pose of playing games of chance for money and 
property, to wit games of betting and wagpring 
money and property upon the results of horse 
races. )y 


In Count 3, it alleges: 


i 

“Did set up and keep a certain place fop the 
purpose of gaming, that is to say, for the!pur¬ 
pose of betting and wagering of money and prop¬ 
erty upon the results of horse races. 

To set up a gambling device used for wagering 
1 # # | 
money on horse races includes setting up a gaining 

table for such purpose, and is also setting up a place 

for such purpose. There must be a place for a gam- 
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itig table, or a gambling device. The on* 1 includes the 
other. Idle Statute reads (Sec. S(>f>) : 

‘*\\ lioever shall ' ‘ ‘ set uj> or keep any gaming 
table, or any house. vessel, or plarr ‘ " ‘ for the 
purpose o| gaming * ' ' or any kind of gambling 
table or irani biin if device ado]>ted, devised and de¬ 
signed tor the purpose of playing any game of 
chance tor money or propertv.’* 

1 he jury found the defendant guilty of setting up 
(1) a gaming table: (2) a gaming device: and (2) a 
place, and at the same time found the defendant guilt v 
o* permitting to be done that which the'jury found In* 
did himself : they found that tin* defendant permitted 
himself to do those things. 

It has been held that a man cannot be convicted of 
both transportation and possession of the same liquor. 

I he possession is a necessary incident to the transpor¬ 
tation. 


Massey \\ F. S. 2*1 Fed. 222. 22(5. 

Moseley v. F. S. 4 Fed. (2nd) 28 1. 

Trit ieo v. F. S. 4 Fed. (2nd) (Kid. 

So it has been held that an indictment charging the 
offense of permitting the setting in> of a gamiim table 
undm Sec. |S(i(i cannot be sustained bv proof of a viola¬ 
tion of Sec. S(i"). Nelson v. F. S. 28 App. 1). ( \ 22. 

Hut in this case the Fourt permittee! the jure to find 
that the defendant set up a gaming table, and at the 
same time that lie permitted himself to set up the very 
same gaming table*. 

Of course, the pleader drew the different counts to 
meet the possible* proof of the one or the other acts 
alleged. It cannot be disputed that a “gambling de- 
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vice" includes a ‘‘gaming table.’’ Vet, the samej piece 
of personal property, under one count the jury! were 
permitted to lind was a gaming table, and under an¬ 
other count was a gaining device. The same piece of 
furniture map come under the description of a //<\nninp 
/able. I he same pieee of t limit are map be characterized 
as a (jam nip deriee, but tu'o felonies cannot b(\ com¬ 
mitted bp sett i up up the same piece of f limit ure and 
tit riup it one name in one count and another na\me in 
another count. lint that is what occurred in thir\ ease. 

There can be no such thing as setting up a ginning 
table and not at the same time having a **plaiie" to 
>et it up. 

To have a “place” is a necessary incident to setting¬ 
up a table. One man may tit up a place , another man 
may set up a table, and still another keep thej table 
after it has been set lift. In this case the jury were 
permitted to find that one and the same person was 
guilty of three separate offenses of having a placet set- 
tinp up a table and then puiltp of permittinp himself 
to keep it. 

All that has been said with respect to counts li, 2, 3, 

i 

and 4. is equally applicable to counts, 20, 21, 22 ajid 23. 
The only difference being that (fount 20 allege)* set¬ 
ting up a paminp table for the purpose of watering 
upon the result of card games. Count 21, allegejs set¬ 
ting up a gambling device for the same purpose, (fount 
22 alleges having a place for the same purpose], and 
count 23 alleges that the defendant permitted tlije set¬ 
ting up of a gaming table. In other words, that he 
permitted himself to set up and use a gaming table. 


“A general verdict of guiltv on an indie 
containing counts for false pretenses, and e 


ment 

inbez- 


i 
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zlement is inconsistent, nnd tlie rule ; ‘to the effect 
that in a criminal case a general judgment ' '* 
of guilty on each count, cannot he reversed on 
error if any count is good and is sufficient to sup¬ 
port the .judgment does not apple." Davis v. 
r. S., 37 App. 1). (3 13(5 (191 1); 3!) W. L. R. 490. 
See also Fulton \'. I . S.. 45 App. D. ( \ 37 (191(5); 
44 \\ . L. R. 343, and cases there cited." 

II. 

The motion in arrest of judgment should have been 
granted because the law does not authorize a convic¬ 
tion of two or more separate and distinct felonies grow¬ 
ing out of (separate and distinc-t transactions upon the 
trial of one indictment. 

This is positivelv and delinitelv established. In ad- 
dilion to the authorities cited in the discussion of the 
titles herein, “Motion to ( c >uash and Demurrer to In¬ 
dictment " iand “Motion to require Election,” the fol¬ 
lowing authorities are appended. 

West \'. People, 13< 111. 1S9: 

“'flic (’ourt should a 1 wavs interpose, either bv 
quashing the indictment or by compelling an elec¬ 
tion, when an attempt is made, as shown by either 
the indictment or the evidence, to convict the ac¬ 
cused of two or more offenses, growing out of 
separate and distinct transactions." 

See especially pages 19S, 199, 301 and 304. 

State v. Carrigan, 310 Mo. 351 : 

“This record presents fairly and clearly the 
proposition that the defendant cannot be tried and 
convicted of two distinct felonies under one in¬ 
dictment in one trial." 


In Crawford v. State*, 31 Tex. (T. Rep. 5 lL, the 
Court holding that there could he a conviction pf hut 
one felony under the same indictment, in the same trial, 
said: 


“If that could he done, a man could he crushed 
by accumulating charges or injured by thejr sol¬ 
emn presentation to the jury.” 

State v. Nelson, S X. II. 165: 


“No Court ever permits a prisoner to be tried 
for two distinct and different crimes upon One in¬ 
dictment." 


State v. Lincoln, 4!) X. H. 464: 

“But the Court will take care, not only tlpit the 
defendant is not convicted of two offenses! upon 
the same indictment, hut also, that he is not em¬ 
barrassed in tin* presentation of his defense.” 

. 

Mcdrcgg v. State, 4 lnd. 103, the Court, afteii stat- 
ing the legitimate object for which different counts 
may he inserted in one indictment, namely, to meet the 
varying phases of the proof, said: 

“ It sometimes happens, no doubt, that the prose¬ 
cutor’s object in inserting several counts is j-eally 
to prosecute the defendant for separate felonies 
by means of one indictment. This he has no right 
to do, and when it is ascertained before tile! trial 
that he intends to do so, the Court will defeat his 
designs. 

j 

The following authorities directly .support the prop¬ 
osition that there cannot be a conviction undej* one 
indictment in one trial, for more than one felony: 




(’rawford v. Stale*. :>1 Tex. Dr. Hep. 51. 
i’enple v. Flaherty, Id* X. v. at p. 5.*>S. 
Commonwealth v. Fuller, KiJ Mass, at p. 500. 
Stale y. Xorris, 122 Iowa, at p. 155. 
Ketchimnnau v. State. 0 Wis. at p. 410. 

State v. (lilmore, 110 Mo. 1. 

THE JUDGMENT. 

I. 

The .judgment pronounced hy llu* < \>urt is ahsolulelv 
It positively direets that tlx* appellant he taken 
to the rutia rtf. and there confined, when the Stat¬ 

ute under which appellant stands convicted, and under 
which he was sentenced, specifically provides that the 
imprisonment must Ik* in ihe.A//7. 

The judgment is as follows (Record p. 2D: 

whereupon it is considered hy the Court that 
tor his said offense, the said defendant he taken 
ay the|Suj>erinteiideni <>t‘ the Washington Asvlum 
and .Jail, to said Asylum and Jail, thence to the 
iVnitentiary as designated hy tin* Attornev (ien- 
eral of the l nited States, there to Ik* imprisoned, 
°n counts 1, 2. 5. 20, 21 and 22 of the Indictment 
toi tlu* period of T i\*e (o) 'j ears on each count, 
said sentences to take effect from and including 
tin* date of arrival of said defendant at said Peni¬ 
tentiary and to run concurrently: on counts 4 and 
-*> loi the period of One (1) \ ear on each count 
said sentences to run concurrently with each other 
and concurrently with sentences imposed on counts 
1, 2. 5, 20, 21 and 22: on counts 5 to 1!) inclusive 
f<»r the period of Ninety (00) Days on each count 
and to pay a line of Five Hundred Dollars (.$500) 
on each count, said sentences to run consecutivelv 
and to take effect from and including the date of 
expiration of sentences imposed on counts 1 *> ') 
20. 21 and 22." ' ’ 
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It is at once observed that the judgment directs that 
appellant be taken to the Penitentiary, “there\fo be 
imprisoned," on “Counts 4 and 23 for the period of 
()ne (1) year, on each count, said sentences to run con- 

currentlv with each other and concurrently with sen- 

i 

tences imposed on counts, 1, 2, 3, 20, 21 and 22.7 
The offense charged in counts 4 and 23 is thatjmade 
punishable by Sec. 8(50 I). C. Code, which providejs that 
the offender “Shall hr punished bp imprisonment in 
the jail for not wore than one year or by a fi)\c not 
exceeding fire hundred dollars . or both." 

Thus the spectacle is presented of Congress declar¬ 
ing where the imprisonment shall be, as specijicallv 
stated in the Statute, and the Court ordering thjd the 

• * i 

imprisonment shall he elsewhere—in a penitenjtiary, 
not in a jail—in a foreign state—not in the District of 
(Vdumbia. 

A sentence which provides that the defendant! shall 
be confined in some place other than that designated 
in the statute, is void. 10 C. .1. 1300. 

In Harman v. U. S. 50 Fed. p. 022, the Court said 
in its opinion: 


“In the courts of the United States the ljule is 
that a judgment in a criminal case must conform 
strictly to the statute*, and that any variations 
from its provisions, either in the character <j>r ex¬ 
tent of the punishment inflicted, renders the ^judg¬ 
ment absolutely void/’ 


In Woodruff v. I . S. 58 Fed. p. 707, the Court in its 
opinion said: 

“It will be observed that the act under jvhicli 
the defendant was indicted declares that on(f con¬ 
victed of the offense therein charged shall Mje im- 
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prisoned for not less than six months nor more 
than,ten years, and he titled in a sum equal to the 
amount embezzled/ The sentence in this case was 
one of imprisonment only, and not imprisonment 
and fine, as required by the statute. In the courts 
of the United States the rule is well settled that 
a judgment in a criminal case must conform to the 
requirements of the statute, and that any varia¬ 
tion therefrom, either in the character or extent 
of the punishment inflicted, avoids the judgment.” 

A Sentence differing from that prescribed by the 
statute, though less than authorized, is void. 

He Graham, 138 U. S. 462. 

In re Johnson, 46 Fed. 477. 

In re Christian, 82 Fed. 199. 

Harman v. F. S., 50 Fed. 921. 

In re Pridgeon, 57 Fed. 201. 

I’nder Rev. Stat. Sec. 5541. a Federal Court has no 
jurisdiction to sentence to imprisonment in a peniten¬ 
tiary except where the imprisonment is for more than 
one vear. 

II. 

The judgment is void because it directs the imprison¬ 
ment in the Penitentiary for a misdemeanor. 

The judgment specifically directs that the appellant 
be imprisoned in the penitentiary on counts 5, 19 in¬ 
clusive for the period of 90 days on each count, the 

sentences to run consecutivelv. Thus 

• 

“Whereupon it is considered by the Court that 
for his said offense, the said defendant be taken 
by the said Superintendent of the Washington 
Asylum and Jail, thence to the Penitentiary as 
designated bv the Attornev General of the United 
States, there to be imprisoned, * * * 


on counts 5 to 19 inclusive for the period of 
Ninety (90) Days on each count and to pay a fine 
of Five Hundred Dollars ($500) on each count, 
said sentences to run consecutivelv and to! take 


effect from and including the date of expir 
of sentences imposed on counts 1, 2, 3, 20, 2 


at ion 
and 


00 ” 


The offense for which this imprisonment waf im¬ 
posed is that made punishable under See. 809 |). C. 
Code. J 

There is no authority in law vesting in the tower 
Court, power to order confinement in tin* Fenitenjtiary 
for the commission of a misdemeanor. 


CONCLUSION. | 

The defendant has been denied rights guaranteed to 
him under the law of the land: he has not had a| fair 
and impartial trial: he has not been convicted accord¬ 
ing to law, and the judgment of the lower Court sljould 
lie reversed. 


Respect fully submitted, 


T. Morris Wampler j 
Counsel for Appellant. 


August, 1929. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1929 ; 


No. 4999 


John B. Keleher, appellant 


v. 


The United States, appellee 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

The appellant in this case was convicted under 
an indictment containing twenty-three counts \yhich 
constituted charges under Sections 865, 866,| and 
869 of the District of Columbia Code, and these 
charges were predicated on the taking of bets on 
horse races by the appellant and his associates and 
the running and maintaining of premises for gam¬ 
bling at cards and on horse races. 

° ! 

The evidence disclosed that on several different 

occasions during the month of November, J926, 
Robert L. Shivers, a Department of Justice agent, 
went to premises 1413 H Street Northwest, third 
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floor, and there placed bets on horse races with ap¬ 
pellant and his associates; that subsequently, on 
the 28th day of December, 1926, a search warrant 
was procured and the above premises searched, at 
which time a gambling' institution was found in full 
operation with appellant and others present oper¬ 
ating the same; that there was found in the prem¬ 
ises, in addition, a large amount of gambling 
equipment, books, and records, the latter showing 
the profitsjof the institution, all of which the evi¬ 
dence disclosed accrued to the appellant were ap¬ 
proximately $25,000 a month. 

In addition to Agent Shivers and police officers 
there was evidence given by Charles I). Payne, a 
codefendant, who had previously pleaded guilty un¬ 
der the indictment. His testimony, and as well that 
of Herbert Alto, a barber located on the first floor 
of the premises, showed the scope of operations 
being conducted there. 

c 1 

ARGUMENT 

The transcript of record (p. 25) suggests eleven 
assignments of error, whereas appellant's brief is 
limited to flve, which will be treated in this brief 
in the same order as discussed by appellant. 

MOTION TO QUASH AND DEMURRER 

(a) Appellant in the main argues that the in¬ 
dictment was bad because of joinder of misdemean¬ 
ors and felonies in the same indictment. 
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It is manifest from the reading of appellant’s 
brief that the writer does not understand the indict¬ 
ment, or there is an open attempt to mislead this 
Court. The suggestion in appellant’s brief that the 
indictment charges separate and distinct anjl dis¬ 
associated transactions is a bald misstatement in¬ 
tended only to satisfy the aims of the appellant. 
All of the felonv counts are related and associated 

* j 

and as well the misdemeanor counts, because pn the 
face of the felony counts it is disclosed that they 
cover the same period and the misdemeanors j show 
a course of conduct, and the evidence as disclosed 
bv the facts in the indictment and as well in the 
case itself proper indicate that they all cover the 
same place. 

The case of Pointer v. U. S., 151 U. S. 400,j in no 
wise supports appellant’s contention, but, oln the 
contrary, demonstrates this indictment to be proper 
under Section 1024 of the Revised Statutes, Section 
557, Title 18, U. S. Code. 

The joinder of felonies and as well felonies and 
misdemeanors in different counts of the sanie in¬ 
dictment under proper circumstances has long since 
come to be well recognized procedure. 

In the case of State v. Lewis et al., 16 S E. 260, 
1S5 N. C. 640, the logic of the situation is stated as 
follows: 

The reason which was urged in England 
against the joinder of a felony with a mis¬ 
demeanor was that the defendant Would 
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thereby lose the benefit of having a copy of 
the indictment and a special jury and of 
making his full defense by counsel (1 Arch¬ 
bold 93 X. 2), but with us this reason can not 
apply, and it is now held that different counts 


relating to the same transaction or to a series 


of transactions tending to one result mav be 
joined, although the offenses are not of the 
same grade. 

c 


In the case of Phillip* v. V. $.. 264 Fed. 658, the 
Court states as follows: 


While it mav be conceded that the common 
law; did not permit the joinder of a felony 
with a misdemeanor in the same indictment 
even in separate counts thereof, the common 
law rule has been greatlv modified bv numer- 
ous decisions, under which the general rule 
now is that felonies and misdemeanors, form¬ 
ing part of the development of the same 
transaction, may be joined in the same in¬ 
dictment in different counts, and this even 
where not affected bv statute. 


This rule has long been recognized as disclosed bv 
the following cases: 


U. S. v. Spintz, 18 Fed. 377. 
l \ S. v. Ridgeway, 199 Fed. 377. 

Corbin ct al. v. l\ S .. 264 Fed. 660. 
l \ S. v. Mullen, 7 F. (2d) 244. 

Pointer v. U. S 151 U. S. 396. 

Burk v. Si ate, 2 Harr. & J., Md. 426. 
Stevens v. State, 7 Atl. 254, Md. 

State v. Mai pass, 127 S. E. 248, 189 N. C. 
349. 


5 


Edens v. Comm., 128 S. E. 555,142 Vi. 609. 

State v. Cryer, 20 Ark. 64. j 

i • 

(b) The further suggestion of duplicity ijinder 
this assignment is as ill conceived as the suggestion 
of misjoinder, as demonstrated by this Court ’s deci¬ 
sion in Turner v. U. S., 57 App. D. C. 39. 

■ 

MOTION FOR BILL OF PARTICULARS AND MOTIO^T TO 

REQUIRE ELECTION 

There is an utter lack of merit to the contention 
made by appellant that the motions for a bill of 
particulars and to require an election should have 
been granted. 

o 

This Court in Bass v. U. S., 20 App. D. Cl 232, 
stataede with reference to the trial court’s denial 
of a motion for a bill of particulars: 

The exercise of that discretion is not sub¬ 
ject to review by this Court. Citing liosen 
v. U. S., 161 U. S. 29. 

Again this Court in Arnstein et al. v. U. S., 54 
App. D. C. 202, announced that the granting of a 
bill of particulars is addressed to the sound dis¬ 
cretion of the trial justice. 

I 

See also— 

Fields v. U. S., 27 App. D. C. 433. j 

Talmage v. U. S., 4 F. (2d) 378, certijorari 
denied, 45 S. Ct. 513. 

Knauer v. U. S., 237 Fed. 8. 

* j 

The justice of the lower court did not err because 
as demonstrated on the face of the indictment and 
bv the evidence it was not that situation wherein 

i 
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the facts demanded that it be one offence or the 
other. Under the evidence as presented and the 
facts as alleged in the indictment the series of asso¬ 
ciated and related acts, if believed, as thev were bv 
the jury, ■ constituted different offences of the 
gaming laws. 

[Motions for elections like motions for bills of 
particular are addressed to the sound discretion of 
the court. 

See— 


Lorenz v. V. S.. 24 App. D. 0. 337. 

(laudlc v. V. S., 278 Fed. 710. 

Massey v. I \ 281 Fed. 293. 

Mills v. r. 67, 294 Fed. 77. 

Arnold v. V. S ., 7 F. (2d) 867. 

On page 19 of appellant's brief is to be found the 
heading in capital letters “SUI GENERIS," which 
is manifestly misplaced. It more properly should 
have been placed on the front page of appellant's 
brief to warn readers of the fact that appellant's 
brief is the onlv one of its kind because of an utter 


disregard of the rules requiring that a brief be an 
honest effort to enlighten the appellate court and 
not an attempt to mislead as to the true rulings of 
the lower court. 

The discussion under this last-mentioned head¬ 
ing shows a shameful ignorance of the rulings of 
this court, which need no citation, wherein it has 
been pointed out that where time is not of the es¬ 
sence of the offence and is laid under a videlicet 
exact proof of the date mentioned is not required. 


The record discloses that evidence was given bets 
made either on the day set forth in the indictment 
or at or about those dates. 

And why the exaggerated attention on page 22 of 

appellant’s brief to bets made on November 7th, 

| 

Sunday? Is it another attempt to mislead the 
Court into believing that at that time and at_ng_time 
were races run on Sunday? The writer of appel¬ 
lant's brief knows that at the time of the bjets at 

certain tracks were run on Sundav. 

*' • * • 

MOTION TO QUASH SEARCH WARRANT AND PETITION 
FOR RETURN OF PROPERTY 


Appellant's discussion under this assignment 
clearly indicates his lack of concern that this Court 
know the true basis under which the lower Court 

j 

acted with reference to the search warrant. 

Xo attention need be given to appellant’sj brief 
under this assignment, because in addition to plac¬ 
ing the warrant under the Espionage Act, when in 
truth and in fact it was issued under Sectio^i 911 
of the District of Columbia Code, the lower Icourt 

7 i 

overruled the motions on a point independent of 
the alleged imperfections urged by appellant, j At¬ 
tention of this Court is directed to the lower court’s 
opinion at pages 20, 21, and 22 of the record. 

On Mav 6, 1927, Charles Payne, a codefendant 

i 

of the appellant, withdrew his plea of not guilty 
and entered a plea of guilty to two counts, anfl the 
others as to him were nolled. 
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On May 10, 1927. the appellant and codefend¬ 
ants, including Payne, tiled a joint motion to quash 
the search warrant and petitioned the return of 
property seized. 

Attention of this Court is first directed to the mo¬ 
tion and petition, study of which discloses that not 
any of the defendants claimed ownership or interest 
in the property seized. 

On pages 72, 73. 74, and 75 of the record study of 
the warrant and affidavit in support thereof shows 
that the warrant was directed against Charles D. 
Payne and his place, the same codefendant who 
prior to the motion and petition being tiled had 
entered a plea of guilty. 

The lower court, therefore, at the time of passing 
on the preliminary motion, had the picture before 
it of the warrant being directed against Charles D. 
Payne; on a plea of guilty by him prior to the filing 
of the motion and petition: the failure by the appel¬ 
lant in the motion and petition to lay claim of own¬ 
ership or interest in the place searched or the 
property seized. 

In considering the attack on the warrant atten- 
f ion must be confined to the preliminary motion and 
petition, because no question was raised as to the 

• / 

warrant at the trial, and all the evidence seized 

i * 

v 

was admitted at the trial without objection from 
the defense. 

In Chieco v. U. S 284 Fed. 42,6. the Court denied 
a motion and petition similar to the one in this 


! 4 
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case because the petition failed to allege ownership 
or interest. It is to be remembered also in connec- 

i 

tion with this point that at the trial in this cash the 

evidence was admitted without objection, and the 

theory of the defense of this appellant, as disclosed 

bv the record, was that he did not own and run the 
» * 

place, but rather that it was Payne’s place. At no 
time either in the preliminary petition or aj; the 
trial did the appellant ever claim that the plabe or 
property were his. | 

In Komis v. U . S 291 Fed. 511, the Court !very 
specifically stated that only the owner of premises 
searched can object to evidence procured by unlaw¬ 
ful seizure. 

In McDaniel v. U. S., 294 Fed. 771, it is held! that 
only the person whose premises have been searched 
can question the search. 

In Lewis et ah v. 17. S., 6 F. (2d) 223, the Court 

held that the validitv of a search warrant can not 

% 

be questioned by one claiming no interest iii the 
property or place. 

In Klein v. U. S 14 F. (2d) 35, the Court again 

i 

holds that that party claiming no interest in prem¬ 
ises or property can not raise objection tof the 
search. 

In McMillan v. U. S., 26 F. (2d) 58, the Court 

holds that defendant disclaiming dominion |over 

place and property, can not raise the question of 

validitv of search warrant. 

* 
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There can be no question of the Federal rule of 
law on the above-discussed subject as disclosed by 
these additional cases all of which are to the same 
effect: 

nay wood v. U. S., 268 Fed. 795. 

Lusco v. T. S., 287 Fed. 69. 

Goldberg v. U. S 297 Fed. 98. 

Moy Wing Sun v. Prentiss, 234 Fed. 24. 
Jones v. V. S .. 296 Fed. 632. 

V. S. v. We.rler, 4 F. (2d) 391. 

U. S. v. Gass, 14 Fed. (2d) 229. 

U. S. v. iSo Cases Whisky, 15 F. (2d) 563. 
Cantrell v. V. S .. 15 F. (2d) 953. 

Graham v. U. S., 15 F. (2d) 740. 
r. S. V. Gass, 17 F. (2d) 996. 

Simmons v. U. S ., 18 F. (2d) 85. 

X el son v. U. S., 24 F. (2d) 802. 

MOTION IN ARREST OF JUDGMENT 


Appellant V discussion under this assignment 
must fall of its own weight as being frivolous. 

The felonv counts in the indictment are in two 
groups. The first group deals with different vio¬ 
lations under Section 865 as pertains to gambling 
on horse races. 


The second group deals with different violations 
under Section 865 as pertains to gambling on cards. 

The two counts under 866 deal with the permit¬ 
ting by appellant of a place under his control to be 


used in the one instance for gaming at cards and 
in the other for gaming on the horse races. The 

c c 



other remaining counts charging misdemeanors' 
deal with specific bets made on horse races. 

Evidence to support one count would not support 
any of the others. The analogy is identical with 
the situation in the case of Monroe v. U. S., 56 -4pp* 
D. C. 80, wherein this Court pointed out the dif¬ 
ferent requirements of proof as to the different 
counts. 

Appellee has no dispute with the case of Nelson 


v. U. S., 28 App. D. C. 32, cited by appellant, "phis 
case further demonstrates that proof of one viola¬ 
tion will not of necessity prove another uiiless 


essential evidence necessary to the latter is offered 
and this case further demonstrates the desirability 


of the different counts in this indictment. 


This Court has ruled so many times that where' 
any count is good and supported by the evidence a 
general judgment in conformity with the statute 
under which the count is drawn will not be jdis- 
turbed, and there appears no reason for specific 
citation of this principle. 

THE JUDGMENT 

I 

The contention made by appellant under thi^ as¬ 
signment is erroneous for two reasons: 

First, assuming that appellant could not be sent 
to the penitentiary to serve the sentences on j the 
misdemeanors, then there is nothing in the judg¬ 
ment which would preclude appellant serving| his 


felony sentence in tlie penitentiary and the misde¬ 
meanor judgment at the jail. The judgment would 
simply seem to indicate that the appellant should be 
taken to the penitentiary to serve the felony sen- 
tenee and then the other sentence would follow. 

Second. Section 934 of the District of Columbia 
Code, which writer of appellant’s brief has ignored 
for reasons of his own, makes this judgment proper. 
It reads as follows: 


Place of imprisonment. —When any per¬ 
son shall be sentenced to imprisonment for 
a term not exceeding six months the court 
may direct that such imprisonment shall be 
either in the workhouse or in the jail. When 
any person is sentenced for a term longer 
than six months and not longer than one 

i 7 

year such imprisonment shall be in the jail, 
and where the sentence is imprisonment for 
more than one year it shall be in the peni¬ 
tentiary. Cumulative sent cnees aggregate 
ing more than one year shall he deemed one 
sentence for the purposes of the foregoing 
provision. When the punishment of an of¬ 
fense may be imprisonment for more than 
one year the prosecution shall be in the sup- 
preme court of the District. When the 
maximum punishment is a line only or im¬ 
prisonment for one year or less the prosecu¬ 
tion may be in the police court. 
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CONCLUSION 

i 

It appearing that the appellant was accordfed a 
fair trial, and there being no error supported in 
the record, the judgment of the lower court should 
be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

William H. Collins, 

7 i 

Assistant United States Attorney. 
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i 

In Bishops’ New Criminal Procedure (1) Volume, 
page 355, sec. 436 it is said: 

i 

! 

“A statute often makes punishable the jloing 
of one thing, or another, sometimes thus specify¬ 
ing a considerable number of things. Theft, by 
proper and ordinary construction, a personj who 
in one transaction does all, violates the statute 
but once, and incurs only one penalty. In order, 
that separate offenses charged in one indictment 
may carry separate punishments, they must rejst on 
distinct criminal acts, and, therefore if they (were 

* I 


I 

i 

I 



commuted at the same time and were parts of a 
roufutuous cnmntcJ u< /. and inspired l>y the same 
criminal intent, which is an essential element ot 
each o[Tense, are susceptible ot* but one punish¬ 
ment." 

S lb (L. pane -•>•*>. 

Section 1. (’it ini: 

Munson v. Met ’lauehry. 1!)^ Red. 72. 

Stevens v. Mc('lauuhrv. 207 red. is. 


In re, Lorenzo Snow, 129 l\ S. p. '27'). the Court 
held that a "rand jury cannot divide a continuous 
offense, arising under said Act of 1SS2. into arbitrary 
parts, call each part a separate offense, and find sepa¬ 
rate indictments therefor. And that the Court was 
without jurisdiction to indict a punishment in respect 
of more tlipn one of said convictions: that, the want 
of jurisdiction appearin'*; on the face of the judgment, 
the objection may be taken on habeas corpus. 

In Stevens v. McClauidiry, Warden, it was held 
that separate offenses which art* committed at the same 
time and are parts of a continuous criminal act, in¬ 
spired by the same criminal intent which is an (essen¬ 
tial element of each offense, are susceptible of but one 
punishment. 

“The principle upon which the decisions in these 
cases rests is that two or more separate offenses 
which are committed at the same time and are 
parts of a single continuing criminal act, inspired 
by the same criminal intent which is essential to 
each offense, are susceptible to but one punish¬ 
ment. The most familiar illustration of the rule 
L that huridarv with intent to commit larcenv. 
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and lammv committed at the same time and as 

• i 

one continued act do not subject the perpetrator 
to two punishments, one for the burglary and an¬ 
other for the larceny, because the same criminal 
intent is indispensible to each, and they arb each 
parts of a continuing criminal act.” 

Stevens w McClaughrv, 207 Fed. IS, 20. 

° % ’ 'I 

| 

I 

i 

\\ here separate offenses were charged agaiilst de¬ 
fendant in diffen'iit indictments and were tried sepa¬ 
rately but the offenses charged constitute in Reality 
but one continuous offense instead of separate and 
distinct offenses, on a verdict of guilty on each indict¬ 
ment, the court has no power to inflict a punishment 
greater than that allowed for one offense. 

i 

i 

16 <\ ,J. pp. 1278, 1280. 

1 1 l 

When two or more counts in an indictment charge 
different crimes which are of the same character and 
which grow out of the same transaction ' * the 

general rule is that the sentence based on a gjeneral 
verdict or plea of guilty must impose only one pjenalty 
and a separate sentence for each crime imposing a 
separate punishment to run consecutively, is errone¬ 
ous and void. 

! 

Parker v. People, 97 Ill. 32. ! 

16 Corpus Juris. 1280, sec. MOJO. ! 

Blemer v. People, 7G Ill. 26b. At pages 271 and 272 
the court savs: 


“The object ion taken to the first count! is, it 
charges ‘that, by a certain game or device jbv the 
use of cards, t-liev did,’ etc., whereas, it is ajrgued, 
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the ‘device’ referred to 


in the statute is distinct 


from its antecedent word ‘game,’ etc. 

44 The language of the statute is ‘Whoever, bv 
the gajne of ‘three card monte/ so-called, or any 
other game, device, sleight-of-hand, pretensions 
to fortune tolling. trick, or other means whatever. 


by use of cards, or other implements or instru¬ 
ments fraudulently obtains from another person 
property of any description, shall be punished/ 


Revised Statutes of 1874, chapter 38, divi¬ 


sion 1st, section 100. % *” 


The gist of the offense charged is, the obtaining of 
property by the fraudulent use of cards, and the de¬ 
tails of the particular process by which it was done, 
and the name applied to it, were unimportant. 

If we are correct in the view taken of the first count, 
the objection urged against the other counts can not 
be sustained. Where a statute forbids several things 
in the alternative, it is usually construed as creating 
but a single offense, and the indictment may charge 
the defendant with committing all the acts, using the 
conjunction “and” where the statute uses the disjunc¬ 
tive ‘‘or.” 7 Bishops' Criminal Proved are 819: State 

v. Whitted, 3 Ala. 102: Rav v. Bowen, 1 Dev. C. C. 22; 
The People v. Adams. 17 Wend. 477). 

To same effect People v. Reed, 2S7 Ill. 206. 

In l . S. v. McCormick. Fed. Case Xo. 15,661, 4 


('ranch, C. C. 104, Circuit Court, District of Columbia, 
the court held that all the acts of gambling and keep¬ 
ing a gaming house, previous to the finding of the in¬ 
dictment, constituted but one offense. 


In Dixon ,v. Washington, Fed. Case Xo. 3,935, 4 
Cranch, C. C. 114, Circuit Court, District of Columbia, 
the court held that the keeping of a faro-table is a 
single offense, although continued from dav to dav for 


o 


I 

many days; that all the keeping, previous to thejissu 
iHi>* of the warrant, constitutes but one offense. 

In re. Snow, 120 l . S. 274, the leading case iji the 
I nited State's Supreme Court, it was held that the 
act of unlawful cohabitation was a continuous offense, 
and that but a single offense had been committed prior 
to the time the indictments were found. 

_ i 

In re, Xielsen, 121 l\ S. I/O, following In re, 8}now, 
supra, the Supreme Court held that the act of unlaw¬ 
ful cohabitation was a continuing offense, andj that 
there could be but one punishment. 

Two or more separate offenses which are eomrrjitted 
at the same time and are part of a single continuing 
criminal act, inspired by the same criminal intent which 
is essential to each offense, are susceptible of buj one 
punishment. 

! 

Stevens v. McClaughry, 2U7 Fed. 18. 

Munson v. McClaughry, 198 Fed. 72. 

Halligan v. Wayne, 179 Fed. 112. 

In re, Snow, 120 U. S. 274. 

In re, Xielsen, 131 U. S. 176. 

Clmer v. F. S., 219 Fed. 641. 

Keynolds v. F. S., 280 Fed. 1. 

Morgan v. F. S., 294 Fed. 82. 


Imposing separate sentences on counts for unlawful 
possession of intoxicating li(pior and for unlawful! sale 
thereof held erroneous. 

! 

Friedman v. U. S., 13 Fed. (2d) 632. | 

I 

Defendant, convicted of possession and transporting 
intoxicating liquors, was improperly sentenced to pay 
fine on both counts, where evidence shows acts of pos¬ 
session and transportation were the same. 

Diaz v. F. S., 15 Fed. (2d) 369. ! 
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Tlie government cannot 
out of OIK*. 


make several conspiracies 


kowe v. 1. S., 11 Fed. ( iM ) .V.IS. 


A defendant cannot hi* convicted of breaking and 
entering a )>ost office with intent to commit larceny, 
in violation of Criminal Code Sec. 11)0, and also of 
committing the larceny, where both acts were com¬ 
mitted at the same time and as a continuous trans¬ 
action. 


O’Brien v. Me< ’langhrv•, Warden, -00 Fed. s lb. 


Accused in a prosecution for perjury, under Bank¬ 
ruptcy Act, See. ‘20BC.M, though having made the same 
false statement on three occasions and convicted under 

three counts, held onlv guiltv of one offense, and not 

• ‘ • 

subject to successive sentence on each conviction. 


Clnier v. C. S„ lMO Fed. G41. 

SEVERAL ACTS GROWING OUT OF ONE 

TRANSACTION. 

Defendant could not be punished under each of two 
counts, one charging the manufacture and possession 
of intoxicating liquors, and the other the possession 
of implements and materials designed for manufac¬ 
ture of such liquor, where the manufacture was the 
dominant feature of the first count, and though she 
did not ask that the government be required to elect, 
she was entitled to be relieved from punishment under 
the second count, on motions for a new trial mx! in 
arrest of jirtlament asserting double punishment. 


Reynolds v. U. S., 280 Fed. 1. 


One accused of burglary with intent to commit lar¬ 
ceny may in a second count of the same indictment he 
charged with the larceny, and on such an indicjtment 
may he convicted and punished for either offensje, hut 
not for both; and where there is a general verdiict of 
guilty, lie mav he sentenced for the burglary oiilv. 

l 

i 

llalligan, Warden, y. Wavne, 179 Fed. 1121. 

In prosecution for jiossession and sale of intoxicat¬ 
ing liquor, where conviction on count 2 was included 
in offense charged in count 3, on which sentence was 
imposed, a tim* should not have been imposed ilinder 
count 2. 


Maccieno v. F. S., 9 Fed. (2d) (il. j 

In O'Brien v. McClaughry, Warden, 209 Fedj 810, 
it was held that a defendant cannot Ik* convicted of 
breaking and entering a post office with intent tojcom- 
mit larceny, in violation of (V. Code Sec. 190 |(Act 
March 4, 1909, c. 321, 35 Stat. 1124 (F. S. Comf St. 
Supp. 1911, p. 1044), and also of committing thcj lar¬ 
ceny therein, where both acts were committed a|t the 
same time and as a part of a continuous transaction, 
and a prisoner confined in a federal penitentiary under 
a sentence imposing two terms on different counjts of 
the indictment to he served successively, the second of 
which terms is illegal, is entitled to be discharged on 
habeas corpus, although his first term has not expjired, 
because of the effect which the illegal part of the!sen¬ 
tence has on his right to petition for parole after he 
has **served one-third of the total of the term or terms 
for which lie was sentenced,” under Act .June 25, 1910. 


s 


387 See. 1, 36 Stat. 819 (l\ S. Comp. St. Supp. 1911, 
1702 ). 


Respectfully submitted. 


T. Morris Wampler, 

('onns el for Appellant . 



